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CURRENT EVENTS. 





Tue PresipentiaL Succession Law.—A 
bill regulating the succession of the presi- 
dential office, in the case of the death of both 
the President and Vice-President, has recent- 
ly passed both Houses of Congress and been 
signed by the President. It provides that 
the succession shall devolve upon the cabinet 
officers in a certain order, beginning with the 
Secretary of State. Those who have for a 
long time lived in dread lest the country 
should lapse into anarchy, may now breathe 
more freely, and those learned gentlemen 
who have employed their leisure in writing 
dissertations upon the subject may now rele- 
gate their productions to the waste basket in- 
stead of sending them to the overworked 
editors. 


-— 





Woon’s Rarrway Law.—We have not re- 
ceived a copy of this work from the publisher 
for review, and we do not owe him any duty 
of noticing it; but we understand that the 
learned author is not responsible for the 
neglect of the publisher to send to the legal 
press the customary copies for notice. It is 
undoubtedly the most important legal work 
that was issued during the past year. We 
have already used it enough to see that sub- 
stantially everything relating to the law of 
railways, of persuasive authority in the 
American courts, which has been adjudicated 
either in England or America, is to be found 
in it. It isin three volumes, and we are con- 
vinced that the subject cannot be covered 
with sufficient detail in less than three vol- 
umes. The statements of legal doctrine are 
characterized by that clearness and sound- 
ness which have made the works of this 
writer books of standard authority in the 
American courts. About 12,000 cases have 
been cited. Of these, the leading and more 
important cases have been carefully analyzed 
and stated, either in the text or in the notes, 
with considerable fullness. We think it 
right, as a matter of news to the profession, 
to call attention to this very important work. 

Vol. 22.—No. 5. 





Rattway NEGLIGENCE—DAMAGES FOR Run- 
NING OVER A Doc.—In the case of Baker v. 
Louisville & Nashville Ry. Co., recently tried 
in the Circuit Court of Davidson County, 
Tenn., at Nashville, before the Hon. Frank 
T. Reid, the plaintiff owned a dog which was 
run over by a train of the defendant corpora- 
tion, and brought suit for damage. It ought 
to be stated that they have so much ‘‘consti- 
tutional law’’ in Tennessee that it is not 
allowable for a judge to non-suit the plain- 
tiff. No matter how absurd or ridiculous the 
case may be, he is entitled to takPhis chances 
before the jury ; and so the learned judge put 
this case to the jury. He put it to them in a 
charge which is described as ‘‘mingled wit, 
sarcasm and eloquence over the sad ending 
of acur.’’ We have not time to reproduce 
the remarkable judicial levity displayed 
in the instructions which were given to 
the jury in this case. The defendant be- 
ing a railroad company, it is almost needless 
to say that the farce ended in a verdict for 
damages in favor of the plaintiff, the amount 
assessed by the jury being $50.00. 





A Supreme LODGE WHICH Is NOT SUPREME. 
—A ‘‘Supreme Lodge’’ of a benevolent order 
would be ‘‘supreme’’ if it could only get 
above the law; but when it is obliged to 
come down to the level of the law and have 
its powers and rights adjudicated, on the 
footing of the ordinary citizen, it is merely a 
corporation—it. may not be even that; and 
when it is litigating outside of the State in 
which it is incorporated it has, substantially, 
no greater rights than any other foreign cor- 
poration. The Supreme Lodge of the Order 
of United Workmen, incorporated under the 
laws of Kentucky, was held by the Supreme 
Court of Iowa, in a recent decision, to be 
merely an insurance company, and as such 
not entitled to do business in Iowa without 
making the deposit with the auditor of the 
State which is required by the laws of that 
State in the case of any other foreign Insur- 
ance company desiring to transact business 
therein. A press dispatch states the ques- 
tion decided as follows: ‘‘The order in Iowa 
divided on the question of paying death 
losses outside of the State. The objecting 
workmen organized a Grand Lodge known as 
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the State Grand Lodge, while the other side 
retained allegiance to the Supreme Grand 
Lodge. Each side claimed the name of A. 
O. U. W. and the franchises of the order in 
Iowa. Suit was brought by the Supreme 
Lodge of affiliation to compel the State Grand 
Lodge to surrender the name and property 
and cease exercising the functions of the 
order. This was heard before Judge Utt, at 
Waterloo, who decided in favor of the Su- 
preme Lodge. The defense appealed to the 
Supreme Court, where Judge Utt’s decision 
was set “aside and judgment rendered 
in favor of the State Grand Lodge. Counsel 
for the Supreme Grand Lodge then filed a 
motion for are-hearing, which the court has 
refused, holding, as heretofore, that the 
order is an insurance organization and nota 
fraternity ; that the Supreme Lodge is a citi- 
zen of Kentucky and must make the neces- 
sary deposit with the State auditor if it does 
business in lowa; and that the State Lodge 
is entitled to the name of workmen in the 
State.’’ 








NOTES OF RECENT DECISIONS. 


Corporation. [Lrapitity oF Promoters. ] 
Promoters oF IncHoate oR ABortive Cor- 
PORATION LIABLE INDIVIDUALLY ON THEIR Con- 
eracts.—In Johnson v. Corser, the principle 
is laid down and applied by the Supreme 
Court of Minnesota, that several persons who 
have entered into articles of association, with 
the intention of becoming incorporated, but 
who have failed to perfect an incorporation, 
are individually liable upon a contract which 
they may be found to have authorized to be 
made, or which they may have ratified, al- 
though such contract may have been in terms 
the contract of the association or assumed 
corporation.” The association having been 
organized for the purpose of extending and 
beautifying a street in a city, and not for pe- 
cuniary gain and profit, the court at the same 
time hold that it was not a partnership, and 


125 N. W. Repr. 
2 The court cite: Hess v. Werts, 4 Serg. & R. 356; 


ettis v. Atkins, 60 Ill. 454; Bigelow v. Gregory, 73 Ili. 

* Garnett vy. Richardson, 35 Ark. 144; Kaiser v. 
_awrence Say. Bank, 56 Iowa, 104; s. c., 8 N. W. Rep. 
_ (2: Abbott v. Omaha Smelting Co., 4 Neb. 416; Field v. 


Cooks, 16 La. Ann. 153; Jessup v. Carnegie, 44 N. Y. 
Super. Ct. (12 Jones & S.) 260. 





that the associates were not partners, in the 
sense which gives each member power to bind 
allthe members of the firm by contracts 
within the scope of the undertaking. In so 
holding Dickinson, J., says: ‘‘We deem the 
liability of the defendants to rest upon the 
ordinary principles of contract. and agency, 
and not upon the ground of anexisting co-part- 
nership.’’ This conclusion is plain enough. 
The associates in the particular case had creat- 
eda board of directors to make contracts for 
them, and had not agreed, expressly or im- 
pliedly, that each member should have that 
power. It is also well supported by author- 
ity not cited by the court. The doctrine of 
the English and Irish courts seems to be that 
persons who sérve on provisional committees, 
appointed at public meetings or otherwise, 
for the purpose of getting up a company, are 
not, ipso facto, partners, so that one may be 
liable upon contracts made by the others, al- 
though special facts may exist which will 
make them liable as such. The reason of 
the rule is said to be that a partnership is not 
created by an agreement to organize a future 
partnership.’ 


* 





TELEGRAPH Compantes. [NEGLIGENCE. ]— 
ConpITION ON BLANK REQUIRING MESSAGE TO 
BE REPEATED NO Excuse ror Detay.—In 


® Reynell v. Lewis, 15 Mees, & W. 517; s. c. Thomp. 
Off. Corp. 121; Bailey v. Macaulay, 18 Q. B. 815; s.c. 
Thomp. Off. Corp. 136. 

4 Cases Tast cited; also Forrester v. Bell, 10 Ir. Law 
Rep. 555; Landman y. Entwhistle, 7 Exch. 682; s.c., 
21 L. J. (Exch.) 208; Higgins v. Hopkins, 3 Exch. 163; 
8. C., 6 Ry. Cas. 75; 18 L. J. (Exch.) 113; Carrick’s 
Case, 1 Simons (N. 8S.) 505; Newton v. Belcher, 12 Q. 
B. 921; Ex parte Cottle, 2 Mac. & G. 185: Robert’s 
Case, 2 Mac. & G. 192 (affirming s.c. 38 De G. & Sm. 
205); Wood v. Argyll, 6 Man. & G. 928; Norris v. Cot- 
tle, 2 H. L. Cas. 647; Burnside vy. Dayrell, 5 Exch. 224; 
8. C.,6 Ry. Cas. 67; 19 L. J. (Exch.) 46, (overruling 
Barnett v. Lambert, 15 Mees. & W. 489). See the ob- 
servations of Lord Brougham in Norris v. Cottle, 2 H. 
L. Cas. 665. The cases of Holmes v. Higgins, 1 Barn. 
& Cres. 74; Lucas v. Beach, 1 Man. & G. 417, and Hut- 
ton v. Upfill, 2H. L. Cas. 691, are overruled on this 
point. " 

5 Forrester v. Bell, 10 Ir. Law Rep. 555; 1 Lindley on 
Part. 51. See, to the general question, Fox vy. Clifton, 
6 Bing. 776; s. c.,9 Bing. 115, and Burne vy. Freeth, 9 
Barn. & Cres. 682; Fay v. Noble, 7 Cush. 186. It is 
upon this ground that the English courts hold that an 
allottee of shares in an abortive company is not a con- 
tributory. _There never was a contract of partnership 
on his part, but only an agreement to become a part- 
ner in case the company should be formed under an 
act of parliament. Hutton v. Thompson, 3 H. L. Cas. 
161. See further Thomp. Off. Corp. 199 et seq. 
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Thompson v. Western Union Tel. Co.,° an un- 
repeated telegram was sent on a blank which 
contained the following proviso: ‘‘It is agreed 
between the sender and the company that 
said company shall not be liable for mistakes 
or delays in the the transmission or delivery, 
or for non-delivery, of any unrepeated mes- 
sage, whether happening hy negligence of its 
servants or otherwise, beyond the amount re- 
ceived for sending the same.’’ ‘The message 
was delayed, and by reason of such delay 
the sender lost the sale of a horse. It was 
held he might recover the amount of loss ac- 
tually sustained by him. In giving the opin- 
ion of the Supreme Court of Wisconsin, so 
holding, Taylor, J., said: ‘‘Itis insisted that, 
according to the terms of the contract signed 
by the plaintiff when he sent his , message, 
the company is relieved from all liability to 
respond in damages to the plaintiff for any 
neglect or delay in forwarding or delivering 
the message beyond the repayment of the 
money paid to the company for sending the 
same. Whatever may be the decisions of 
other courts in other States upon this ques- 
tion, we think the decisions of this court set- 
tle the question against the appellant.’ In 
these cases the telegrams were sent as night 
dispatches, upon printed blanks of the com- 
pany by the terms of which such messages were 
sent at half the usual rates for day messages, 
‘on condition that the company should not be 
liable for errors or delay in the transmission 
or delivery or non-delivery of such messages, 
from whatever cause occurring, and should 
only be bound in such cases to return the 
amount paid by the sender.’ In both cases 
it was held that the contract was void as 
against public policy so far as it undertakes 
to protect the company from liability for the 
negligence or fraud of its agents. In the 
last case cited the present chief justice says, 
quoting from the opinion in Baldwin vy. U. S. 
Tel. Co.:° ‘While telegraph companies are 
not insurers, and do not guarantee the deliv- 
ery of all messages with entire accuracy and 
against all contingencies, they do undertake 
for ordinary care and vigilance in the per- 
formance of their duties, and to answer for 


625 N. W. Repr. 789. 

7 Candee v. W. U. Tel. Co., 34 Wis. 471: Hibbard v. 
W. U. Tel. Co., 33 Wis. 558, 568. 

845 N. Y. 751. 





the neglect and omission of duty of their ser- 
vants and agents ;’‘and this degree of liability 
the law imposes upon them, as well in the trans- 
mission and delivery of a night as of a day dis- 
patch.’ Chief Justice Dixon, in the Candee 
Case, says: ‘Either the company enters into 
a contract with him (the sender of the mes- 
sage), and takes upon itself the burden of 
some sort of legal obligation to send the mes- 
sage, orit does not. It would be manifestly 
against reason, and what all must assume to 
be the intention of the parties, to say that no 
contract whatever is made between them, and 
nobody, not even the officers or representa- 
tives of the company, asserts such a doc- 
trine. It would seem utterly absurd to assert 
it. Holding itself out as readyand willing and 
able to perform the service for whomsoever 
comes and pays the consideration itself fixed 
and declared to be sufficient, and actually re- 
ceiving such consideration, it cannot be de- 
nied, we think, that a legal obligation arises 
and duty exists on the part of the com- 
pany to transmit the message with rea- 
sonable care and diligence, according 
to the request of the sender.’ We are 
quite satisfied with the decisions of this 
court above cited, and with the rea- 
sons given to sustain them, and we believe 
they are in accord with the weight of author- 
ity in other courts.” In holding that the tel- 
egraph company was liable to the plaintiff 
upon the facts proved in this case, we do not 
wish to be understood as holding that the 
company, under the agreement in question, 
would be liable for a mere mistake as to the 
accuracy of the message sent, or in its deliv- 
ery, which might occur in the transmission 
and delivery notwithstanding the exercise of 
ordinary care on the part of the company, its 
agents and servants. The evidence in this 
case shows a wantef ordinary care and dili- 
gence in the transmission and delivery of the 
message when unexplained, and not a mere 
mistake which might occur consistently with 


* See U.S. Tel. Co. v. Gildersleve, 29 Md. 248; Bald- 
win vy. Same, 45 N. Y. 744: Breese v. Same, 48 N. Y. 
140; Bartlett v. W. U. Tel. Co., 62 Me. 209: New York 
& W. P. Tel. Co. v. Dryburg, 35 Pa. St. 298; Telegraph 
Co. v. Griswold, 37 Ohio St. 301: W. U. Tel. Co. v. 
Fenton, 52 Ind. 1; Abraham v. W. U. Tel. Co., 23 Fed. 
Rep. 315; Express Co. v. Caldwell, 21 Wall. 269; Parks 
vy. Alta Cal. Tel. Co., 13 Cal. 422; White v. W. U. Tel. 
Co., 14 Fed. Rep. 710-718; True y. International Tel 
Co., 60 Me. 9; Wann v. W. U. Tel. Co., 37 Mo. 482. 
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the exercise of ordinary care. The learned 
circuit judge did not err in charging the jury 
that ‘it was the duty of the defendant company 
to transmit the message with reasonable care 
and diligence, and, in so far as the contract at 
the head of the message blank undertakes to 
limit or change this liability, it is void.’ ”’ 





Speciric Performance. [SaLes or Lanp— 
WHEN TIME Is OF THE EssENCE OF THE Con- 
TRACT. | In CasE OF THE DESTRUCTION OF A 
Burtpine By Fire.—In the case of Smith v. 
Cansler,” the Court of Appeals“of Kentucky 
had before it the question, under what cir- 
cumstance equity will refuse to decree a spe- 
cific performance of a contract for the sale of 
real property, where, owing to the lapse of 
time between the making of the contract and 
the delivery of the deed, some change has 
taken place affecting the value of the prop- 
erty. The contract was as follows: 

‘This contract made and entered this 21st day 
of October, 1882, between G. W. Smith and Polk 
Cansler, witnesseth : 

That said Smith has sold to said Cansler his 
livery, feed and sale stable on corner of Russell- 
ville and Virginia streets in the city of Hopkins- 
ville for the sum of ($3,500) thirty-five hundred 
dollars—deed to be made, payment made and 
notes executed on Monday next. 


“G. W. SMITH, 
(Signed) ‘“*POLK CANSLER.”’ 


Two or three days elapsed before the ten- 
der of the deed, and then it was returned 
with the objection that the description of the 
property was not sufficiently specific. Be- 
fore a new deed had been prepared, and on 
the night of the fourth day after the date of 
contract, the livery stable was destroyed by 
fire. It was held that this change of circum- 
stance rendered it inequitable to decree a 
specific performance of ghe contract. In so 
holding, the court in an opinion delivered by 
Holt, J., made the following observations 
upon the question under what circumstances 
time is deemed in a court of equity to have 
been of the essence of the contract: ‘‘It has 
been held that, where there is a want of mu- 
tuality in the obligation, time is generally 
essential, as well in equity as at law;" and 
where there has been unnecessary delay or 


107 Ky. Law Rep. 317. 
i Citing Page v Hughes, 2 B. Monr. 439; Magoffin 
v. Holt, 1 Duvall, 95. 





neglect in complying with it upon the part o 

the party seeking to enforce it, and in the 
meantime the character of the property has 
materially altered, a court of equity, in the 
exercise of a discretion given to it, because 
strict law or general principles would not 
‘furnish any exact measure of justice be- 
tween the parties,’ should not look with favor 
upon the applicant. It was said in the case 
of Woodson’s adm’rs, etc. v. Scott,” that 
‘the demands of equal justice would seem 
therefore to require the chancellor to over- 
look delay on the part of the vendor, which 
is the result of mere supineness, and which 
has not prejudiced the vendee in any ascer- 
tainable mode or degree.’ Story says: ‘Time 
is not generally deemed in equity to be of 
the essence of the contract, unless the par- 
ties have expressly so treated it, or it neces- 
sarily follows from the nature and circum- 
stances of the contract. It is true that 
courts of equity have regard to time so far as 
it respects the good faith and diligence of the 
parties. Butif circumstances of a reasonable 
nature have disabled the party from a strict 
compliance ; or if he comes, recenti facto, to 
ask for a specific performance, the suit is 
treated with indulgence, and generally with 
favor by the court. But then in such cases 
it should be clear that the remedies are mu- 
tual; that there has been no change of cir- 
cumstances affecting the character or justice 
of the contract; that compensation for the 
delay can be fully and beneficially given; 
that he who asks a specific performance is in 
a condition to perform his own part of the 
contract; and that he has shown himself 
ready, desirous, prompt and eager to per- 
form the contract.’” The appellant, Smith, 
has been guilty of laches, and furnishes no 
sufficient excuse for the delay in making the 
deed, which, by the contract, was to have 
been made upon a certain day; there was 
ample time to do so before the destruction of 
the stable ; he has not shown himself ‘ready, 
desirous, prompt and eager to perform the 
contract ;’ there had, before a sufficient deed 
was tendered, been a ‘change of circum- 
stances affecting the character or justice of 
the contract;’ and its enforcement would 
now be oppressive to the appellee.’’ 


1221 Dana, 470. 
13 2 Story Eq. Jur., sec. 776. 
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VERDICTS IN CIVIL CASES, THEIR 
FORM AND SUBSTANCE. 


§ 1. Definition. 

§ 2. Signing. 

§ 3. Form and Reception. 

§ 4. Must be Responsive and Consistent. 
§5. Certainty as to Parties. 

§ 6. In Case of Plea of Tender. 

§ 7. In Case of Plea of Set-off. 

§ 8. Amending. 

§ 9. Upon Several Issues. 

§ 10. Upon Several Counts. 

§ 11. General and Special. 

§ 12. Certainty as to Amount and Currency. 
§ 13. In Ejectment. 

§ 14. In Replevin. 


§ 15. Miscellaneous Lllustrations. 


§ 1. Definition. <A verdict is the decision 
of a court or jury on some question of fact 
or combination of facts arising on the trial 
of a case. It is termed a special verdict 
when the jury finds only the facts of the case, 
leaving the court by its judgment to make 
an application of the law to the facts so found. 
It is termed a general verdict when the jury, 
without making a specific finding of facts, 
announce their general conclusion in favor of 
one or the other party upon the issues in the 
case. Their form and substance depend on 
the nature of the action, as well as upon the 
issues made by the pleadings.! Without dis- 
cussing other elements I design to indicate 
some guides to test their sufficiency in form 
and substance. 

§ 2. Signing.—Statutes requiring verdicts 
to be signed by the foreman are merely direc- 
tory and they are good without such signing.? 
But the failure of the foreman to sign the an- 
swers to interrogatories was held to render 
them defective.* Where the verdict consist- 
ed of a number of special findings, the fact 
that the foreman signed each finding did not 
vitiate the verdict. Where it is by mistake 
recorded on a wrong paper the foreman may 
transfer and sign it after the jury is dis- 
charged.® 

§ 3. Form and Reception.—A verdict re- 


1 Rodefer vy. Fletcher, 89 Ind. 563; Bank y. Bank, 16 
Ohio 170; Laber vy. Cooper, 7 Wall. 565. 

2 Berry v.Pasey, 80 Ky. 166; Harrison vy. Singleton, 2 
Scam. 21; Harris v. Borden, 24 Ga. 82; Patterson v. 
Murphy, 63 Ga. 281. See Hard v. State, 19 Ohio St. 
579; Ward v. Crane, 3 Blatchf. 393; Burton v. Bondies, 
2 Tex. 203; Morrisson v. Overton, 20 Iowa 465; Neal v 
Peevey, 39 Ark. 337. 

3 Sage v. Brown, 34 Ind. 464. 

4 Siebert v. Allen, 61 Mo. 482. 

5 Craig v. Carradin, 4 Ark. 216. 





citing that it was rendered in favor of a party 
‘*by an order of court’’ will not support a 
judgment.® One received by the clerk, in 
the absence of the judge, is void although 
received with the consent of parties.’ But 
the judge may receive one after an adjourn- 
ment of court. Where the judge and coun- 
sel remain in the court room, the court may 
set aside an order of adjournment and re- 
ceive a verdict.’ A verdict may be delivered 
to a judge in chambers.” But a verdict, 
although received out of court, is not valid 
and final until pronounced in open court." 
It may be received at a place other than the 
court house when a juror is too sick to attend 
there.” After the jury is discharged the 


‘court cannot increase the amount found.” 


That an infant or alien acted as a juror does 
not render the verdict irregular. Nor will 
an error in the style of the case affect the 
verdict where its identification with the case 
in which it was made was complete.” 

§ 4. Verdict must be Responsive and Con- 
sistent.—W hile the common law did not allow 
conditional verdicts our code practice permits 
them, provided the conditions are made cer- 
tain." The verdict must be responsive to 
the issues made by the pleadings.“ If it be 
so ambiguous as to leavein doubt what they 


6 Perry v. Beard, 1 Mo. 637. See Com. v. Dowling, 
114 Mass. 259; Sunol v. Hexburn, 1 Cal. 258. 

7 Willett v. Porter, 42 Ind. 250; Baltimore &c. v. 
Polly, 14 Gratt. 447. See Brittain v. Fox, 39 Ind. 369; 
McMurray v. O’Neal, 1 Call. 246; Blake v. Bayley, 16 
Gray 531; Sorrelle v. Craig, 9 Ala. 534. . 

8 Hazley v. Halstein, 34 Ga. 572; McIntyre v. People 
88 Ill. 514; Tuhe vy. Eber, 19 Ind. 126. See Wathan vy. 
Penebaker, 3 Bibb 99; Young v. Seymour, 4 Neb. 86; 
Kennedy vy. Raught, 6 Minn. 235. 

® Person v. Neigh, 52 Pa. St. 199. See Shamokin &c. 
v. Mitman, 3 Pa. St. 379. 

10 Palmer v. Harper, Wright 383. 

11 Goodwin v. Appleton, 22 Me. 453; Blum y. Pate, 
20 Cal. 69; Johnston v. Depuy,2 N. J. L. 165; Ray- 
mond vy. Bell, 18 Conn. 81. 

2 Litchfield Bk. v. Church, 29 Conn. 137. 

13 Thompson v. Shea, 4 McCrary 93. 

14 Wassaum v. Feeney, 121 Mass. 93; Foreman y. 
Hunter, 59 Iowa 550. 

15 Guilford &c. v. Clark, 74 Me. 110; Edmonson vy, 
Beals, 27 Kan. 656. See People v. Ah Kun, 34 Cal. 189; 
Garrity v. Byington, 12 Cal. 426; Hall v. Dargan, 4 Ala. 


16 Thompson v. McKinley, 47 Pa. St. 353; Roland vy. 
Miller, 3 W. & S. 390; contra Rose y. Tolby, 15 Wis. 
443. See Henry v. Rainman, 26 Pa. St. 354; Bower v. 
Fenn, 90 Id. 359. 

17 Coffin v. Jones, 11 Pick. 46; Buck v. Mausbury, 
102 Pa. St. 35; Williams v. Gunnels, 66 Ga. 521; 
Browne vy. Browne, 22 Md. 103; Alison v. Darton, 24 
Mo. 343; Martin v. Clinton, 14 Ohio 187. 
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intended to decide it is insufficient. If it be 
senseless or contradictory it will be set 
aside.” But a verdict is not void for uncer- 
tainty so long as there is no doubt as to what 
the jury meant to decide.*” If the intent is 
manifest but incorrectly expressed the court 
may put it in proper form.” Itis not to be 
read abstractly but should be viewed in the 
light of the proceedings.” If it responds to 
the issues and can be made certain by refer- 
ence to the pleadings it is sufficient.” If it 
appear on its face that the jury evaded any 
issue properly submitted it must be set 
aside.** It will be presumed to be as broad 
as the issues of fact on which it is founded.” 
It must be consistent with the issues sub- 
mitted.” It must not be inconsistent with it- 
self.” If it finds two inconsistent material 
facts it is void.*> If itis responsive to the 
pleadings it will be sustained although not 
technically accurate in form.” It should not 
be argumentative.” On the trial of claim- 
ant’s right to two slaves, C. and F., a verdict 
against his right to two negroes, C. and L., 


18 Peterson v. Patrick, 126 Mass. 395; Mills v. 
Thompson, 61 Mo. 415; Allen y. Aldrich, 29 N. H. 68; 
Pint v. Bauer, 31 Minn. 4. 

19 Alderman v. Manchester, 40 Mich. 48; Harris v. 
Harris, 59 Cal. 623; Hewson vy. Saffin, 7 Ohio 2 Pt. 
232. 

2) Muller v. St. Louis &c., 73 Mo. 242; Rembaugh v. 
Phipps, 75 Mo. 422; Porter v. Kummery, 10 Mass. 64; 
Cane v. Wilson, 1 Morr. 52. 

21 Woodruff v. Webb, 32 Ark. 612; Chittenden v. 
Evans, 48 Il]. 52; Toler v. Keiper, 81 Ind. 388; Ham- 
mer v. McConnel, 2 Ohio 31. 

22 Wilson v. McCrillies, 50 Mich. 347; Harvey v’ 
Head, 68 Ga. 249. 

23 Hutchison v. Inys, 61 Cal. 119; Harvey v. Head, 
supra. See McLaughlin v. Kelly, 22 Cal. 211. 

24Urbank v. Chicago, &c., 47 Wis. 59; Jones v. 
Snider, 8 Or. 127; Alleny. Aldrich, 29 N. H. 63; 
Pritchard v. Hennessey, 1 Gray 294; Vennard v. Me- 
Connell, 11 Allen 555; U. P. Ry. Co. v. Fray, 31 Kan. 
739. 

% Reed v. Gentry, 7 Or. 497; Wolf v. Ins. Co., 43 
Barb. 400. See Connecticut &c. v. McMurdy, 89 Pa. 
St. 363. 

26 Mitchel v. Brown, 88 N. C. 156; Watts v. Greenlee, 
2 Dev. L. 87. 

2% Atchison &c. v. Maher, 23 Kan. 163; McClure v. 
McClure, 74 Ind. 108: Baird vy. R. R. Co., 55 Lowa 121. 

2% Hewson v. Saffin, sup.; Stearns v. Barrett, 1 
Pick. 443. 

22?Robb v. Parker, 4 Heisk. 58; Jones v. Julian, 12 
Ind. 274; Crosier v. Gano, 1 Bibb. 257. See Scudder 
v. Bloomfield, 3 N. J. L. 950; Swan v. Smith, 13 Nev. 
257; Lincoln v. Iron Co., 103, U. 8. 412; Wausan &c. 
v. Plummer, 49 Wis. 118; Gibson v. Lewis, 27 Mo. 
535. 

30 Gerrish v. Train, 3 Pick. 121; U.S. v. White, 5 
Cranch Cir. Ct. 38. 





will not support a judgment.* If the lan- 
guage of the verdict is such that reference 
must be made to the evidence to ascertain the 
amount of the recovery it is insufficient.” 

§ 5. Certainty as to Parties. — Where 
several are sued and the verdict is against 
part but silent as to the rest it is erroneous.* 
But where three were sued a verdict against 
‘*the defendant’’ was held to support a judg- 
ment against all.* And in an action for 
trespass a general verdict for the plaintiff is 
equivalent to finding all the defendants 
guilty.” In a suit against W. and wife the 
verdict was for ‘‘defendant.’’ Six days 
afterward the foreman was allowed to add 
‘“‘and wife’’ after defendant. Held not 
error.” A verdict for ‘‘plaintiff’’ in a case 
where there are several plaintiffs is sufficient 
where the record shows that the jury had 
been impanneled to try that case. In an ac 
tion of tort the jury found one of several de- 
fendants guilty without specifying which and 
found nothing as to the others. Held erro- 
neous.” 

§ 6. In Case of Plea of Tender.—The ver- 
dict must not negative any fact admitted by 
the pleadings.* A plea of tender admits the 
legality of the claim and only leaves its 
amount in dispute.” The plaintiff is entitled 
to recover at least the sum tendered.” A 
verdict which would deprive the plaintiff of a 


31 McCoy v. Rives,1 Smed. & M. 592. But see 
Wittick v. Traun, 27 Ala. 566; Clark. v. Keith, 9 Ohio 
io. 3 

® Tines v. Mack, 33 Ohio St. 52; Hambleton v. 
Dempsey, 20 Ohio 168; Blake v. Davis, 20 Ohio 231; 
Smith v. Tucker, 25 Tex. 594; Clark v. Hubbenstadt, 1 
Miles 26. 

33 Schweikwart v. St. Louis, 2 Mo. App. 571; Jenkins 
v. Parkhill, 25 Ind. 473; People v. Judge, 41 Mich. 222; 
Ward v. Taylor, 1 Pa. St. 238; Richards v. Sherry, 7 
Wis. 219. 

* Steed v. Barnhill, 71 Ala. 157; Ellis v. Jeans, 7 Cal. 
409. 

% Sutliff v. Gilbert, 8 Ohio 405. 

3% Riley v. Williams, 123 Mass. 506. See Porter vy. 
Cotney, 3 Ala. 314; Hammer v. McConnell, 2 Ohio 31. 

+ Henryv. Halsey, 5 Smed. & M. 573. See Wilson v. 
Means, 25 Kan. 83; St. Clair v. Caldwell, 72 Ala. 527. 

*7 Richards vy. Sperry, 7 Wis. 219. , 

38 Watts v. Greenlea, 2 Dev. L. 81; Jack v. Martin, 
12 Wend. 316; Patterson v. U. S., 2 Wheat. 221. 

39 Woodward v. Cutter, 33 Vt. 49; Curiac v. Abadie, 
25 Cal, 502. 

# Fisher vy. Moore, 19 Iowa 84; Baker v. Charlton, 7 
Cush. 581; Cockerill v. Kirkpatrick, 9 Mo. 697; 
Williamson vy. Baley, 78 Mo. 636; Logue vy. Gillick, 1 
E. D. Smith 398. 
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sum tendered by the defendant is erroneous. *! 
If the tender is regular and completed by 
payment into court a verdict of the amount 
so tendered is improper.” If the amount 
tendered is not all there is due, the verdict 
should be for the balance above the sum ten- 
dered.* 

§ 7. In Case of Plea oy Set-off.—A general 
verdict for the plaintiff is a valid finding 
although a set-off is pleaded. The finding 
would amount to a rejection of all set-off.“ 
Where the set-off is valid, but less than the 
amount the plaintiff is entitled to recover, 
the verdict for the plaintiff should be for the 
overplus only.” Where defendant relied on 
a plea of non assumpsit, with notice of set-off, 
a verdict we ‘‘find plaintiff indebted to the 
defendant in the sum of $2.40 over and 
above the plaintiff's demand in this behalf’’ 
is sufficient. Where the verdict was for 
plaintiff for a specified sum ‘‘subject to a set- 
off’’ of a certain sum, ‘‘if such set-off has 
not been already paid,’’ it was held to bea 
good verdict for the plaintiff for: the sum 
specified; all that relating to set-off being 
rejected as surplusage.” But in an action 
on a note given for a machine a verdict ‘‘for 
the defendant’’ for a specified sum and ‘‘that 
plaintiff receive back the machine’’ is defec- 
tive and will not support a judgment.‘ 

§ 8. Amending.—The court has power to 
put a verdict into form if its meaning and 
effect is not thereby changed.” Where the 
court, after putting a verdict into form, read 
it to the jury and they assented, this was held 
to be sufficient without the jury retiring or 
being individually asked whether they assent 
to it in its new form.” The declarations of 


41 Brayton v. County, 16 Iowa 44; Hill v. Place, 7 
Robt. (N. Y.) 389; Denver &c. v. Harp, 6 Col. 420. 

42 Weatherbee v. Kusterer, 41 Mich. 359. 

#3 Boyden v. Moore, 5 Mass. 365; Dresser v. 
Witherle,9 Me. 111. See Roosevelt v. N. Y. &c., 45 
Barb. 554. ; 

44 Harris v. Tiffany, 8 B. Mon. 225; Stout v. Calver, 
6 Mo. 254. See Carter vy. Blakenship, 3 Mo. 583. 

4 Stewart v. Harper, 16 La. Ann. 181. 

# Pledger v. Glover, 2 Porter 174. 

#’ Hawkins v. House, 65 N. C. 614. 

# Glass v. Blair, 4 Pa. St. 196. See Boone v. Plant- 
er’s Bk., 3 Humph. 84. 

49 Armstrong vy. Pierson, 15 Iowa 476; Wells v. Cox, 
1 Daly 515; Chittenden v. Evans, 48 Ill. 82; Perkins v. 
Wilson, 3 Cal. 1389; Doe v. Scribner, 30 Me. 168. 

* Rapps v. Barker, 4 Pick. 238: Blum v. Pate. 20 
Cal. 69; Hay v. Osterout,3 Ohio 384; Henly v. Ar- 
buckle, 13 Mo. 209. 





the foreman in the presence of the jury as 
to what they intended to include in the ver- 
dict may be properly used in correcting an 
informal verdict.’ But the ¢dourt cannot 
amend a verdict in a matter of substance.” 
If deficient in a matter of substance it should 
be referred back to the jury. But the jury 
after being discharged cannot be re-assembled 
for the purpose of having them perfect their 
verdict.” Where a verdict is returned ‘‘for 
the plaintiff?’ and on being asked in what 
sum, the foreman announced, specifying the 
the whole sum claimed, the verdict thus 
amended may be read and received as that of 
the jury.“ In trover the substitution of ‘‘is 
guilty’ for ‘‘did promise’’ is permissible.® 
‘‘We find for the plaintiff $450’’ may be 
amended so as to read ‘‘we- find for the plain- 
tiff and assess his damages at $450." A 
verdict for plaintiff for $37 ‘‘including the 
sum of $25.50 already paid by the defend- 
ant’’ may be amended by omitting the part 
relating to the $25.50. A verdict ‘‘for the 
plaintiff $354’’ may in a garnishment pro- 
ceeding be amended to read ‘‘the jury find 
for the plaintiff and that at the time of the 
service of the the writ in this case upon the 
garnishee there was a debt of $354 due by 
the garnishee to the defendant.’ In a suit 
on a penal bond the verdict was ‘‘we find the 
issues joined for the plaintiff and assess the 
damages at $2,408’ and was amended to 
read as follows: ‘‘We find the issues in favor 
of the plaintiffs and find the debt $2,700 and 
the damages $2,408.’’ Held a proper amend- 
ment.” If the court, instead of having the 
verdict corrected by the jury, attempts to 
correct it by the judgment and goes beyond 
the verdict it is error.” When the verdict is 


5! South Hampton v. Fowler, 54 N. H. 197; Haycock 
v. Greup, 57 Pa. St. 438; Barnes v. Strohecker, 17 Ga. 
340. 

52 Wallace v. Hilliard, 7 Wis. 627; Easton vy. Collier, 
1 Mo. 421. See Edwards v. McCadden, 20 Iowa 520. 

53 St. Clair v. Caldwell, 72 Ala. 527. See Riley v. 
Williams, 123 Mass. 506. 

‘4 Doster v. Brown, 52 Ga. 543; Alcott v. Hauson, 12 
Mich. 453. 

5 Hoey v. Candage, 61 Me. 257. See Parmlee y. 
Smith, 21 Ill. 620; Foster v. Caldwell, 18 Vt. 176. 

56 Osgood v. McConnel, 32 Ill. 74. 

57 Hobart v. Haggett, 12 67. 

58 Kean v. Hopkins, 48 Pa. St. 445. 

59 Boynton v. Phelps, 52 Ill. 210. 

® Ross vy. Anstill, 2 Cal. 183. 
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informal the court should point out its defects 
and direct the jury to put it in proper form. 

§ 9. Upon Several Issues or Pleas.- -Where 
there are spécial pleas and a general traverse 
a verdict in favor of the plaintiff must dis- 
pose of each issue tendered.” A verdict in 


defendant’s favor should show on which one . 


of several pleas it was rendered.” But if de- 
fendant tenders several issues and one of 
them which is decisive of the case, is found in 
his favor the jury need not pass on the other 
issues. So immaterial issues require no 
finding. If all the issues tendered are im- 
material a verdict will be set aside and judg- 
ment rendered.” Buta general verdict for 
defendant will not be set aside because one 
of the issues is immaterial.” 

§ 10. Upon Several Counts.—Where the 
petition contains several counts stating but 
one cause of action in different forms, a gen- 
eral verdict is good. Soin an action ona 
bond in which several breaches are assigned 
a general verdict is good.” If the finding as 
to one count is decisive of the case and ren- 
ders the other counts immaterial, the verdict 
is good without deciding the latter.” Where 
each count states a separate and distinct 
cause of action there should be a separate 
finding and distinct assessment of damages 
on each count.” But a general verdict is 
only erroneous, not void.” In action to re- 
cover several penalties a general verdict for 


61 People v. Dick, 34 Cal. 663. 

€ Powell v. Harter, 5 Ohio 259; Anderson v. Ander- 
son, 4 Hayw. 255; Sublett v. McLin, 10 Humph. 181; 
Talbott v. Jones,5 Mo. 217; Brown v. Brown, 22 Md. 
103; Coffin v. Jones, 11 Pick. 45; Tetrick v. Hoover, 8 
Blackf. 379. 

6 Williams v. Gunnels, 66 Ga. 521. See Downey v. 
Hicks, 14 How. 240. 

6 Rolrer v. Morningstar, 18 Ohio 579; Martin v. 
Williams, 7 Humph. 220; French v. Hanchett, 12 Pick. 

» 15. See Wilson v. Hamilton, 75 Ind. 71. 

6 Lowell v. North, 4 Minn. 32. 

6 Tuttle v. Brown, 10 Cush. 262. 

6 Wallace v. Barlow, 3 Bibb. 168. See State v. Hood, 
7 Blackf. 127. 

6 Owens v. Hannibal etc., 58 Mo. 386; Brady v. Con- 
nelly, 52 Mo. 19; Stamford Bk. v. Ferris, 17 Conn. 259. 

® State v. Henslee, 54 Mo. 518; Newton v. Miller, 49 
Mo. 298; see Weirich v. Hoover, 8 Blackf. 349. 

7 French v. Hanchett, 12 Pick. 15; Jones v. Ken- 
nedy, 11 Pick. 125; Sutton v. Dana, 1 Metc. (Mass.) 
383; Morehead v. Brown, 6 Jones L. 367. 

71 Seibert v. Allen, 61 Mo. 482; Clark v. Hannibal 
etc., 36 Mo. 202; see Dougherty v. St. Louis, ete., 62 
Mo. 554; Jones v. Brooklyn etc., 61 N. Y. 79; Schultz 
v. Third Ave. etc., 89 N. Y. 242; Smith v. Ralston, 1 
Morr. 87. 

72 Persinger v. R. R. Co., 82 Mo. 196. 





the defendant is sufficient; but a verdict for 
the plaintiff must specify the counts on which 
recovery is allowed.” Where some of the 
counts are for matters outside of the court’s 
jurisdiction a general verdict for the plaintiff 
isbad.* Where some of the counts are good 
and others bad and a general verdict for the 
plaintiff is returned it will be presumed that 
the verdict was given and damages assessed 
on the good counts only.” But if the jury 
find for the plaintiff on a count that is faulty 
the verdict must be set aside.“ Where there 
are several counts for different sums and 
the verdict was ‘‘in the above cause we find 
for the plaintiff’’ without stating any amount, 
the verdict was held not to be a nulity.” If 
several cases are by agreement submitted at 
one time there should be a separate verdict 
in each.” 

§ 11. General and Special.—When the prac- 
tice allows it, the jury may be required to re- 
turn a general verdict as well as special find- 
ings of facts covering the controverted issues 
in the case. The special findings are usually 
in the shape of answers to interrogatories. 
Such answers are in the nature of and have 
the force and effect of a special verdict.” 
Such special findings should cover all contro- 
verted issues in the case.” If the general 
and special verdicts are inconsistent it is er- 
ror to enter judgment on the former." If 
the conflict between the two is irreconcilable 
the special finding will prevail over the gen- 
eral verdict.” A special verdict must find 


73 Westbrook v. Van Auten, 5 N. J. L. 478; Hannibal 
ete. v. Bowling, 53 Mo. 311. 

74 Kleine v. Wood, 9 S. & R. 294. 

7% Johnson v. Mullln, 12 Ohio, 10; Fry v. Bennett, 28 
N. Y. 324; Bridge Co. v. Williams, 9 Dana, 403; Wol- 
cott v. Coleman, 2 Conn. 324; Small v. Rogers, 46 N. H. 
177. 

76 Bess v. Shepherd, 2 Bibb, 245; Horsely v. Branch, 
1 Humph. 199. 

77 Warner v. Tooker, 3 Cow. 386. 

78 Miller v. Hoc, 1 Fla. 189; see Kitter v. People, 25 
Til. 42. 

79 Sage v. Brown, 34 Ind. 464. 

8 Ault v. Wilson etc., 54 Wis. 300; Huston v. Mc- 
Closhey, 76 Ind. 38; Manning v. Monaghan, 23 N. Y. 
81 Hartman v. Flaherty, 80 Ind. 472; Baird v. Rivy, 
55 Iowa, 121; see Byram v. Gilbreath, 75 Ind. 134. 

8 McClure v. McClure, 74 Ind. 198; Nelson v. Neely, 
63 Ind. 194; Nichols v. Weaver, 7 Kan. 378; Tobie v. 
Brown, 20 Kan. 14; People v. Williamsburgh etc., 47 
N. Y. 586; Harbaugh v. Cicott, 33 Mich. 241; Hogan v. 
Chicago etc., 59 Wis. 139; Leese v. Clark, 20 Cal. 387; 
McDermott v. Higby, 23 Cal. 489. But in Monies v. 
Lynn, 119 Mass. 273, it was held to be in the discretion 
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all the facts necessary to sustain a judg- 
ment.* It must be self-sustgining ; it cannot 
be aided by intendment. Whatever is not 
found by it is to be considered as not exist- 
ing. It must find the facts expressly, not 
impliedly nor equivocally. It must find the 
truth of the facts stated; and if it states the 
evidence merely, or if it refers the evidence 
to the court to ask its opinion on it, it is in- 
sufficient. But including a statement of 
fact in the general finding does not make it 
special. General findings which are mere 
conclusions of the jury from specific findings 
should be disregarded, whether agreeing with 
or contradicting the special findings. The 
findings in a special verdict are to be con- 
strued most strongly against the party in 
whose favor it is made.” If the special find- 
ings can on any hypothesis be reconciled 
with the general verdict the latter will con- 
trol.” The general verdict will not be over- 
thrown on a mere presumption of inconsist- 
ency between the two.” A material fact 
about which there is evidence, although not 
specially found, will be presumed to have 
been found in favor of the party having a 
general verdict.” Where two facts are nec- 
essary to supporta judgment a verdict find- 
ing but one of them is bad.® Unless the 
special qualifies the general verdict, the lat- 
ter will not be set aside.** The answers to 


of the trial court to set aside the special finding and let 
the verdict stand. 

83 Casey v. Dwyre, 15 Kan. 153;. Sisson v. Barrett, 2 
N. Y. 406; Keating v. Voss, 61 Ind. 466; Kuhlman v. 
Meadlinks, 29 Tex. 385; Adams v. Champion, 31 Mich. 
233; Knowlton v. Wilwaukee etc., 59 Wis. 278. But see 
Ward v. Busach, 46 Wis. 407. 

% Vansyckel v. Stewart, 77 Pa. St. 124; Thayer v. So- 
ciety etc., 20 Pa. St. 60; Jenks v. Hallett, 1 Caines, 60; 
Lawrence v. Beaubien, 23 Am. Dec. 155, 2 Bailey 623. 
See State v. Fuller, 1 Bay, 245. 

8% Breeze v. Doyle, 19 Cal 101; Woodson v. McClure, 
17 Cal. 298. 

8% Hambleton v. Dempsey, 20 Ohio, 168; Jones y. 
Baird, 76 Ind. 164; Locke v. M’ch’ts Bk., 66 Ind. 353; 
Dixon v. Duke, 85 Ind. 434; Coray v. Hale, 49 Hale, 
562. rs || 

87 McClure v. State, 77 Ind. 287; Stewart v. Pruett, 6 
La. Ann. 727. 

88 Atchison etc. v. Plunkett, 25 Kan. 188; Dixon vy. 
Duke, 85 Ind. 434. we 

89 Kansas etc. v. Pointer, 14 Kan. 37. 

% Ridgeway v. Dearinger, 42 Ind. 157. 

91 Close v. Atkins, 39 Iowa, 521. 

® Allard v. Hamilton, 58 N. H. 416; Odell v. Brown, 
17 Ind. 118. See Bowman v. Phillips, 47 Ind. 341. 

% Shapleigh v. Wentworth, 13 Met. 358; Meighan vy. 
Strong, 6 Minn. 179. 

* Roche v. Ladd, 1 Allen, 436; Delawter v. Sand 
Creek etc., 26 Ind. 407. 





interrogatories should be positive and cer- 
tain. ‘‘We think not’’ and ‘‘we do not 
know’’ are insufficient.” But an answer 
‘‘we don’t know’’ operates against the party 
whose case needs the support of the alleged 
fact of which such answer is made.® An- 
swer that ‘‘the weight of the evidence justi- 
fies the jury in answering no’’ is explicit 
enough.” Buta statement ‘‘that no testi- 
mony was offered’’ on a certain issue is not 
equivalent to finding the negative of such 
issue.** A finding that the plaintiff was an 
innocent purchaser for value etc., is incon- 
sistent with a finding that he knew of the 
vendor’s intent to defraud his creditors.” 
Verdict that plaintiff’s agent had misled de- 
fendant by pointing out as the land to be 
sold a different tract from that actually sold, 
is inconsistent with a finding that ‘‘the testi- 
mony does not show by what word or act, or 
in what manner plaintiff’s agent caused de- 
fendant to view the wrong land.’ A special 
verdict which traces title to two persons, one 
of whom conveyed as sole heir of the other, 
is defective if there is no finding that he was 
sole heir: A verdict that testator was of 
unsound mind and unduly influenced is not 
inconsiste nt.1 

§ 12. Certainty as to Amount and Curren- 
cy.—A verdict should distinctly specify the 
amount, when a sum of money is found in 
favor of either party. If reference must be 
made to the evidence to ascertain the amount 
it is defective.“ As our law does not recog- 
nize any such currency, a verdict for one 
mill is a nullity and will not support a judg- 
ment for costs. Buta verdict which uses 
the figures and symbol ‘‘$’’ isgood."™ Inan 
action for damages the words ‘‘payable in 


% Darling v. West, 51 Iowa, 259; Hopkins v. Stanley. 
43 Ind. 553; Buntin v. Rose, 16 Ind. 209. 

% Morrow V. Saline etc., 21 Kan. 484; Atchison ete. 
v. Campbell, 16 Kan. 200; Harbaugh v. Cicott, 33 Mich. 
241 


% Mutual ete. v. Cannon, 48 Ind. 264. 

% Campbell v. Buckman, 49 Cal. 362. 

” Fick v. Mulholland, 48 Wis. 310. 

10 Sellick v. Griswold, 49 Wis. 39. 

101 Sayles v. Curtis, 45 Mich. 279. 

102 Woodbury v. Obear, 7 Gray, 167. See White v. 
Bailey, 10 Mich. 155. 

103 Fries v. Mack, 33 Ohio St. 52. 

1% Brown v. Smith, 3 Caines, 81. 

105 Mayson v. Sheppard, 12 Rich: (S. C.) 254; Fulen- 
weider v. Fulenweider, 53 Mo. 439, overruling—Good- 
all v. Harrison, 2 Mo. 153. See Stout v. Hopping, 6 
N. J. L. 125; Hall v. King, 29 Ind. 205; Peter v. Hill, 13 
Ill. App. 36. 
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U. S. gold coin’’ appended to a verdict will 
be rejected as surplusage.’~ But ina suit 
on anote payable in gold coin the verdict 
should be for its amount in gold coin and not 
in currency at the market value of the coin.!” 
A verdict for a sum with interest from a day 
named is sufficient, for that is certain which 
can be rendered certain by a simple compu- 
tation.1 

§ 13. In Ejectment.—In an action to re- 
cover real estate, a general verdict finding all 
issues for the plaintiff is sufficient, where the 
property is properly described in the peti- 
tion.’ Ina suit for a lot ‘‘we find the de- 
fendant guilty of improperly withholding the 
property in question and find for the plaintiff 
damages,”’ etc., is sufficiently certain." 
When warranted by the evidence a general 
verdict for the defendant is proper.“ If the 
jury fail to find plaintiff’s damages when re- 
turning a verdict in his favor the court can- 
not assess them.4? A verdict giving the 
plaintiff more land than is claimed in his pe- 
tition is erroneous."* If the verdict is for 
less than the entire premises sued for it 
should identify the part so that the sheriff 
could deliver possession of that specific part 
to the plaintiff.‘ If the action is against 
two, the verdict should not be for plaintiff 
unless there is a joint occupation by the de- 
fendants."’ A special finding inapplicable 
to the case is nugatory, and a general verdict 
should be entered.“ Where a line was in 
dispute, and one owner sued the other for 
removing fence, ‘‘we find for defendant, and 


106 Patochi v. Central etc., 52 Cal. 90. 

1077 Foster v. Atlantic etc., 1 Mo. App. 390. 

108 Gaff v. Hutchinson, 38 Ind. 341; Page v. Cady, 1 
Cow. 115; Barrett v. Wills, 26 Am. Dec. 315; Gibson v. 
Lewis, 27 Mo. 532; Parker v. Leman, 10 Tex. 116. 

109 Retz v. Mullin, 62 Ala. 365; Ewing v. Alcorn, 40 
Pa. St. 492; Hutton v. Reed, 25 Cal. 478. 

ue Patrick v. Young, 18 Fla. 50; Emry v. Osgood, 1 
Allen, 244; Farrow v. Farrow, 2 J. J. Marsh. 388. 

111 Kershner, v. Kershner, 36 Md. 309; Jones v. R. R. 
Co., 14 W. Va. 514; Crosset v. Whelan, 44 Cal. 200. 

2 Cannon v. Davis, 33 Ark. 56. 

U8 Stumpf v. Osterhage, 94 Ill. 115. See Lowe v. 
Foulke, 103 Ill. 58; Craig v. McBride, 9 Dana, 427. 

4 Crommalin v. Minter, 9 Ala. 594; Chapman v. 
Holding, 60 Ala. 522; Nolan v. Sweeney, 80 Pa. St. 77; 
Hagey v. Detwiller, 35 Pa. St. 409; Clark v. Clark, 7 
Vt. 190; Crogan v. Savage, 5 Sneed, 689. See Bunnell 
vy. Bunnell, 93 Ind. 595. 

15 Murphy v. Campan, 33 Mich. 71. See Caldwell v. 
Stephens, 57 Mo. 589; Smith v. Shackleford, 9 Dana, 
452. 

6 Burkle v. Ingham etc., 42 Mich. 518. 





that he was not guilty of the trespass com- 
plained of,’’ adding that they ‘‘establish the 
line as made by A., B. and C., and that each 
party pay his own costs,’’ is a general verdict 
for defendant, the remainder being surplus- 
age.!7 A verdict finding for defendant ‘‘ten 
acres, the meadow on the west side of the 
creek, and the balance for the plaintiff’’ is 
sufficiently definite."* Where two tracts 
were sued for, a verdict ‘‘that defendant has 
done wrong, etc., so far as respects the 
plaintiff’s rights in his mother’s dower’’ was 
held to be definite enough.'” Verdict for 
‘eighty acres of land covered by the warrant 
of survey of July, 1852,’’ was held to be 
good ™ ‘It is considered by the court that 
the issues are for the plaintiff’’ is void for 
uncertainty.’ Verdict for plaintiff for the 
land ‘‘which lies west of the line testified by 
S. R.’’ is bad.’ Verdict for part without 
specifying what part is bad.” But a defend- 
ant cannot complain because a verdict in- 
cludes more land than he has possession of.” 

§ 14. In Replevin.—In replevin the verdict 
should be responsive to and dispose of all the 
issues in the case. But an express finding 
on all issues may not be essential where an 
issue is found which disposes of the whole 
case."* Thus, a verdict simply finding that 
defendant was owner is sufficient, although he 
had pleaded préperty in himself as well as in 
others.” And a general verdict ‘‘for the 
plaintiff’’ determines that he was owner and 
entitled to possession.”* A finding that 
plaintiff ‘‘is’’ owner will be construed as re- 
ferring to his title when the suit was begun.’ 


17 Parkinson v. MeQuoid, 54 Wis. 473. See Lewis v. 
Childers, 13 W. Va. 1. 

18 Tryan vy. Carlin, 5 Watts, 371; Greely v. Thomas, 
56 Pa. St. 35. 

n9 Kinney v. Williams, 2 Day, 68. 

120 Tyson v. Passemore, 7 Pa. St. 273. 

121 Patterson v. Hubbard, 30 Ill. 201. 

12 Q’Kesson v. Silverthorn, 7 Watts & S. 245. 

13 Stewart v. Speer, 5 Watts, 79. See Loard v. Phil- 
lips, 4 Sneed, 566; Singleton v. Ake, 3 Humph. 626; 
Gregory v. Jackson, 6 Mumf. 25. 

124 Russel v. Maloney, 39 Vt. 579. 

1 Hanford v. Obrecht, 49 Ill. 151; Boynton v. Page, 
18 Wend. 482; Ford v. Ford, 3 Wis. 399; Smith v. 
Houston, 25 Ark. 183. 

126 Faulkner v. Meyers, 6 Neb. 415. 

127 Ramsey v. Waters, 1 Mo. 406. 

13 Krause vy. Cutting, 28 Wis. 655; Rowan vy. Teague, 
24 Ind. 204. See Degering v. Flick, 14 Neb. 448; Chiid 
v. Child, 18 Wis. 17. 

129 Riese v. Delles, 45 Wis. 662. 
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A verdict for ‘‘plaintiff for $225 for the 
value of the goods and for $15 damages’’ 
was held to import a finding that the property 
was his, and that defendant unlawfully with- 
held it." A finding that plaintiff was owner, 
but that the defendant did not unlawfully 
detain is contradictory and insuftlicient.”' ‘‘We 
find that at the commencement of this suit 
the right of possession was in plaintiff and 
assess his damages at $25’ is defective, 
where the answer is a general denial, because 
it does not find that the propery was wrong- 
fully detained by defendant.” <A verdict 
finding property in a person not named in the 
pleadings, and finding the issues for the 
plaintiff isimproper."’ ‘‘We find that plaint- 
iff had a right to replevy the mill.’’ states 
only a conclusion of law.’ A general ver- 
dict for the plaintiff and a special finding 
that defendant is holding under an unexpired 
lease are inconsistent." A direction in a 
verdict ‘‘for plaintiff’ instructing him to de- 
liver the property to defendant is surplus- 
age." A part only of the defendants may 
be found guilty."" The verdict may find that 
part of the property belongs to the plaintiff 
and part to defendant.’”* A verdict that the 
property was not unlawfully detained is suf- 
ficient." ‘*‘We find for the defendant $50’’ 
will not authorize a judgment for the return 
of the property; it implies that plaintiff is 
entitled to the property on paying said sum.'”” 

A verdict for plaintiff must specify the 
property to which he is entitled.’ Where 
the property is specifically described in the 
complaint a reference to it in the verdict as 


1%” Lindauer v. Teeter, 41 N. J. L. 255. See Appleton 
v. Barrett, 22 Wis. 568. 

131 Rodman y. Nathan, 45 Mich. 507. See Bemo vy. 
Beekman, 3 Wend. 667; Tardy v. Howard, 12 Ind. 404 

132 Ridenour v. Beckman, 68 Ind. 256. See Biseby v. 
Mulchow, 9 Neb. 174. 

133 Shelton v. Franklin, 68 Ill. 383; Rhodes v. Bunts, 
21 Wend. 19. 

1% Keller v. Boatman, 49 Ind. 104. 

1% Nottingham y. Vincent, 50 Mich. 461; Kusling v. 
Ryan, 84 Ind. 89. 

136 Rawson v. McElvaine, 49 Wis. 194. 

137 Carothers v. VanHagan, 2 Greene, 481. 

138 O’ Keefe v. Kellogg, 15 Ill. 347; Wittick v. Trann, 
27 Ala. 566; Williams v. Beede, 15 N. H. 482. 

1399 Town v. McConnell, 8 Kan. 273. 

40 Hunt v. Bennett, 4 Greene, 512. Contra, Hous- 
ton v. Wilson, 3 Watts, 287. 

141 Gulath v. Waldstein, 7 Mo. App. 66; Dowell v. 
Richardson, 10 Ind. 573; Wallace v. Hilliard, 7 Wis. 
627; Young v. Parsons, 2 Metc. (Ky.) 499. 





‘‘said property’’ is sufficient.'” Unless there 
is a statute requiring it a verdict is good 
without assessing the value of property. But 
when the verdict is such as will require the 
court to order its transfer to the one out of 
possession the verdict should fix its value. 
The sureties on plaintiff’s bond will not be 
liable, if a verdict is returned in favor of the 
defendant without the value of the proper- 
ty." Where defendant claims a special in- 
terest in the property and asks for its return 
the value of such interest should be deter- 
mined.. If the plaintiff is in possession, 
claiming a special interest, a verdict in his 
favor need not fix the value of such inter- 
est.” <A verdict assessing the value of sev- 
eral articles in gross is proper when the evi- 
dence fails to show their values separately.'* 
But where the verdict after fixing the value 
of goods stated that this was to be reduced 
by a factor’s advances and charges without 
specifying their amount is too uncertain to 
sustain judgment." 

§ 15. Miscellaneous Illustrations.—Where 
the question was whether certain lots were 
esubject to execution, a verdict, finding that 
some were, but silent as to the rest, is equiv- 
alent to finding that those not mentioned 
were not subject." ‘‘We find for the plaint- 
iff?’ was held sufficient, where the amount 
was not in dispute.” But in a suit on a 
note where the issue was whether defendant 
had made it, a verdict ‘‘we find the issue in 
favor of the plaintiff’? was held not to au- 
thorize a judgment for the amount of the 
note.” We find ‘‘no cause of action,’’ is a 
good verdict for defendant." ‘‘We find the 


142 Anderson v. Kane, 32 Ind. 102. 

143 Levy v. Moag, 69 Ala. 63; Noble v. Epperly, 6 
Ind. 468; Hohenthal v. Watson, 28 Mo. 360. But see 
State v. Dunn, 60 Mo. 64. 

14 Burke v. Burchard, 47 Wis. 35; Loyd v. Good- 
win, 20 Miss. 223; Dilworth v. McKelvey, 30 Mo. 149. 
See Blakeslee v. Rorsman, 44 Wis. 550; Moore v. 
Vrooman, 32 Mich. 526. 

145 Woodruff v. King, 47 Wis. 261. See Woodburn 
y. Chamberlin, 17 Barb. 446; Bates v. Wilbur, 10 Wis. 
415; Gulath v. Waldstein, 7 Mo. App. 66. 

14 Eslava v. Dillihurst, 46 Ala. 698. Butsee Hauf 
v. Ford, 37 Ark. 544; Drane v. Hilzheim, 21 Miss. 336. 

147 Wood vy. Orser, 25 N. Y. 348. 

48 Moses v. E. & P. Mfg. Co., 68 Ga. 241. 

149 Jones v. King, 30 Minn. 368; Newton v. Ker, 14 
La. Ann. 704; Jackson v. Jackson, 47 Ga. 99; Cooper 
v. Poston, 1 Duvall, 92; James v. Wilson, 7 Tex. 230. 

1590 Cates v. Nickel, 42 Mo. 169; Burghart v. Brown, 
60 Mo. 24; Hampton v. Watterston, 14 La. Ann. 209. 
See McGregor v. Armhill, 2 Lowa, 30. 

1 Felter v. Mullins, 2 Johns.181. 
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defendant’’ was treated as a verdict for de- 
fendant.“” In an action on a forfeited re- 
cognizance a verdict ‘‘for the amount due on 
the bond”’ is not a nullity. But ‘‘we find 
the matters in controversy in favor of the 
plaintiff for the amount of the account’’ will 
not support a judgment forany sum. In 
a suit for $980.68, the proof was such as to 
justify a finding for that sum. The verdict 
was for the plaintiff for ‘‘$9.80.68,’’ con- 
strued as meaning $980.68." A verdict for 
‘‘sixteen and seventy-five dollars’’ was read 
by the clerk as $1,675, and as such formally 
assented to by the jury and accepted by the 
court. Held, a good verdict for $1,675. 
Verdict for ‘‘eighteen 1800 dollars’? may be 
explained, and its true amount ascertained 
from the pleadings.” Where one defendant, 
A., answered, setting up a counterclaim, a 
verdict ‘‘ we find a verdict for A. for $1,158,- 
05,’ was held bad as not settling all is- 
sues.“§ Where one amount was claimed in 
the pleadings and another amount on the 
trial, a verdict, ‘‘we find the full amount of 
the plaintiffs’ claim,’’ is bad, and the court 
cannot make it good by amendment. A 
verdict for $100 ‘‘impunitive damages’’ is 
unintelligible. In a suit on a note there 
was a dispute as to the amount of payments 
made thereon. A verdict for plaintiff ‘‘for 
principal, interest and costs’’ was held too 
uncertain to justify a judgment in his fav- 
or.’ ‘‘We give judgment for the plaintiff 
for amount of note and interest amounting 
to,’’ etc., is sufficient. ‘‘We find for the 
plaintiff as follows’’ (specifying items of an 
account, footing) ‘‘$283.65’’ is not uncer- 
tain.’ To a verdict ‘‘we find for the plaint- 
iff,’’ the clerk added, ‘‘and assess his dam- 
ages at $584.’’ Held, the judgment for that 
sum must be set aside for uncertainty of ver- 
dict." ‘‘We find for plaintiff for the amount 
of contract, $2,250, with interest from Au- 


152 Walker v. Childress, Minor, 109. 

153 Calvin v. State, 12 Ohio St. 60. 

14 Nevill v. Northcutt, 7 Coldw. 294. 
165 Heinkin v. Crosby, 40 Ga. 249. 

46 Watertown, etc., 46 Conn. 230. 

157 West v. Americus Bk., 63 Ga. 230, 
188 Great Western, etc. v. Pierce, 1 Wy. Ter. 45. 
159 Gerhab v. White, 4 N. J. L. 242. 

10 Dillon v. Rogers, 36 Tex. 152. 

161 Jackson v. Jackson, 40 Ga. 150. 

12 De Ford v. Furniss, 43 Miss. 132. 

163 Davenport v. Fulkerson, 70 Me. 417. 
4 Hirth v. Lynch, 96 Ill. 409. 





gust 1, 1876, to November 15, 1877, less the 
amount of notes of the value of $950, with 
interest on said notes’’ is uncertain as to the 
amount of the recovery." Upon issues 
whether indebtedness existed, its amount and 
the existence of a vendor’s lien therefor, the 
verdict was: ‘‘We find that plaintiff shall re- 
cover from the defendant $552. Also that 
the entire tract of land be and is hereby sub- 
ject to the payment of this debt.’’ Held, 
sufficient." A verdict finding ‘‘plaintiff to 
be entitled to’’ a specified sum as damages is 
equivalent to saying that the jury found the 
issues in his favor and assessed his damages 
at that sum, and is not void for uncertain- 
ty.“ In a suit for breach of contract, the 
answer denied the contract to be as stated in 
the petition, and then gave another version 
of it, and asked damages for its breach by 
plaintiff, a verdict ‘‘in favor of defendant 
and against plaintiff’’ for a specified sum, 
was held to be responsive to the issues. In 
effect it found the contract to be as stated in 
the answer.’ In a suit to cancel a note and 
mortgage and recover personal property a 
verdict ‘‘we find for the plaintiff and that de- 
fendant unlawfully detains said property, 
and that said property is of the value of 
$354, and we assess the plaintiff's damages 
at $400 for the detention thereof’’ is suflfici- 
ent.’ A. and B. being sued for services, A. 
denied the rendition of the services, but B. 
admitted that the services were rendered but 
for him only, and stated that he had given 
and plaintiff had accepted his note therefor. 
Verdict ‘‘we find for plaintiff and against A. 
and B. for the amount set forth in the note 
with interest to date, and said note to be 
cancelled’’ is void for uncertainty.'” A ver- 
dict for an interpleader in an attachment 
suit ‘‘in the sum of $150 for horses and $25 
for his damages’’ is not responsive or cer- 
tain. Verdict that ‘‘plaintiff recover of 
defendants $100, to be divided as follows: 
against A. $25 and B. $75”’ is illegal. The 
apportionment cannot be rejected as surplus- 
age.’ On an issue as to the title of realty a 


16 Watson v. Damon, 54 Cal. 278. 

16 Patterson v, Allen, 50 Tex. 23. 

167 Mendelsohn v. Arnaheim, etc., 40 Cal. 657. 

168 Markward v. Dorist, 21 Ohio St. 637. 

169 Washburne vy. Roberts, 72 Ind. 213. 

170 Frybarger v. Carney, 26 Minn. 84, 

171 Mills v. Thompson, 61 Mo. 415. 

172 Whitaker v. Tatem, 48 Conn. 520. See Fuller v. 
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verdict finding title in plaintiff, but reserving 
a right of dower to B.’s widow is inconsis- 
tent and illegal.'” ‘We find for the defend- 
ants on the plaintiff's complaint, and for the 
plaintiff on defendant’s cross complaint’’ is 
sufficiently definite.'* In a proceeding to en- 
force a mechanic’s lien, a verdict that 
the building was completed ‘‘on or about’’ 
a specified day is not too indefinite.” A 
verdict passing on issues not embraced in the 
pleadings is void pro tanto, and the surplus 
will be disregarded in entering judgment.!” 
Verdict for ‘‘$60 principal, interest and costs’’ 
will be construed as a verdict for $60 with in- 
terest and costs.!” Appended to verdict ‘‘we 
find for the defendant the land in dispute,’’ 
there was a brief description of the land in- 
tended. Held, that such description might be 
rejected as surplusage and the verdict sus- 
tained.'* But appending to a verdict in fa- 
vor of the plaintiff, in ejectment, a clause 
‘*that the defendant have until June Ist to re- 
move the barn”’ vitiates the whole verdict.” 
In a suit to reform a deed ‘‘we find for com- 
plainant and recommend that the deed be re- 
formed,’’ without specifying what reformation 
should be made, was held void for uncertain- 
ty. <A verdict ‘‘for defendants, but to pay 
costs of suit’’ is good; but the part relating 
td costs will be rejected as surplusage.'* 
Where there were disputed lines and nothing in 
the verdict to show which was ‘‘the old league 
line ;’’ a verdict that ‘‘the old league line’’ is 
the true line is void for uncertainty.” ‘‘We 
find for the plaintiff and fix the judgment at 
$500 in his favor’’ is sufficient in substance.!™ 
The court should, of its own motion disregard 


Chamberlain, 11 Metc. 503; Curtis v. Stuart, 10 Ind. 
L. 97. 

173 Hall v. Spivey, 65 Ga. 6938. See Walker v. Walker, 
5 Ill. App. 289. 

174 Lentz v. Martin, 75 Ind. 228. 

175 Sturges v. Green, 27 Kan. 235. See Schevein v. 
Sims, 2 Mete. (Ky.) 209. 

176 Marquard vy. Wheeler, 52 Cal. 445; Boardman vy. 
Griffing, 52 Ind. 101; Bacon v. Callender, 6 Mass. 303. 
See Patterson v. United States, 2 Wheat. 225; Sage v. 
Ervin, 32 La. Ann. 1271. 

»77 Hardin v. Johnson, 58 Ga. 522. See Phillips v. 
Behn, 19 Ga. 298; Glidden v. Street, 68 Ala. 600. 

178 Massey vy. Daren, 7 8. C. 310. 

179 Roberts v. Atwater, 42 Conn. 267. See Collins v. 
Rush, 7 Serg. & R. 147; Allen vy. Flock, 2 Pa. 159. 

180 Payne v. Elyea, 50 Ga. 395. 

181 State v. Knight, 46 Mo. 83; Allen v. Flock, supra: 
Lincoln vy. Hapgood, 11 Mass. 358; Tucker v. Cochran, 
47 N. H. 54. 

182 Jones v. Leath, 32 Tex. 329. 
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surplus matter contained in the verdict.™ 
Verdict ‘‘in favor of the plaintiff for $246, 
and that plaintiff complete the job according 
to contract’’ is repugnant.! Where the issue 
was whether the defendant or relator was en- 
titled to an office, a verdict ‘‘we find the de- 
fendant guilty of unlawfully holding and ex- 
ercising the office’ will warrant a judgment 
ousting defendant and putting relator in pos- 
session. ! 

A verdict ‘‘upon their oaths do say $418’’ 
is void for uncertainty.' So is one ‘‘for the 
full amount of the notes adduced in the 
case.’’* Ina suit for moneys fraudulently 
obtained the jury found for the plaintiff and 
assessed his damages; but added, ‘‘the jury 
decline to impute improper motives to the de- 
fendant in the matter in controversy.’’ Held, 
this clause did not vitiate the verdict." So 
long as the surplusage does not clearly show 
that the jury reasoned incorrectly, or from 
false premises, it will not vitiate the verdict. 
In trespass ‘‘we find the defendant guilty and 
impose a fine of $100’’ was held a good ver- 
dict for plaintiff." ‘‘We find and allow dam- 
ages to each of the complainants respectively 
as follows, to-wit: to A. B. nothing,’’ is equi- 
valent to saying that he sustained no damage 
and the verdict is not repugnant.’ ‘The 
jury acquit the defendant of the fraud 
charged but find for the plaintiff to recover 
of the defendant $220 and his costs’’ is unin- 
telligible and uncertain.” Ina suit for 
shooting the plaintiff’s mules, the defendant 
pleaded that the mules had broken into his 
field and were destroying his crops, etc. The 
jury found ‘‘the damages to be equal, and 
that each party should pay an equal amount 
of the costs incurred, and go out of court.’’ 
Held bad, not being responsive to the issues. ™ 
The question at issue being whether a surety 
had been released, a verdict ‘‘we find for the 


184 O’Brien v. Palmer, 49 Ill. 72; Ramsey v. Bader, 
44 Mo. 539. e 

18 Bruck v. Maulsburg, 16 Cent. L. J. 398. 

186 State v. Funck, 17 Lowa, 365. 

187 Knox v. Breed, 12 Ill. 61. 
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189 Dunlap v. Hayden, 29 Ind. 303. See Winslow v. 
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1% Gregory v. Frothingham, I Nev . 253; Gover v 
Turner, 28 Md. 600; Chiles v. Jones, 3 B. Mon. 51. 
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plaintiff $60, with interest and costs, releas- 
ing the security’ is not void for uncertain- 
ty.“ ‘We find for plaintiff and assess dam- 
ages at $19’’ is sufficient in trespass.“ Ina 
suit for freight ‘‘we find for the plaintiff and 
are of opinion that the plaintiff has received 
out of the property of defendant payment in 
full for the amount of freight to which he is 
entitled’’ is too ambiguous.'”’ A verdict that 
‘*the horse was lame otherwise than warranted 
on the sale; that there was a warranty and 
that the plaintiff was entitled to $95 dama- 
ges’’ will support a judgment for said sum.'* 
Hamilton, Mo. Crospy JOHNSON. 


19 Worthen v. Brewster, 30 Ga. 112. 

1% Matson vy. Connelly, 24 Ill. 142; Dyer vy. Hatch, ! 
Ark. 339. See Chewning v. Cox, 2 Miss. 130. 

1% Dield v. Evans, 1 Sergt. & R. 367. 

198 Ross v. Mather, 47 Barb. 582. 








EQUITY JURISDICTION IN CASE OF FOR- 
EIGN CORPORATIONS. 


GREGORY v. NEW YORK ETC. R. CO.* 





New Jersey Court of Chancery, May Term, 1885. 


PRIVATE INTERNATIONAL Law. [Foreign Corpo- 
ration—Equity Jurisdiction.| When Equity will De- 
cline Jurisdiction of an Action against Foreign Cor- 
poration by the Stockholders of one of Them.—In a 
suit brought by stockholders of a foreign corporation 
against that corporation and another corporation to 
which it had leased its road, lands, ete., all of which 
are out of this jurisdiction, seeking relief in regard to 
the transactions of those corporations with each other, 
the court, .on demurrer, declined to take jurisdiction, 
on the ground that the courts of New York were the 
proper forum for the litigation. 


Bill for relief. On general demurrer to bill. 

Mr. C. Parker, for demurrant; Mr. J. B. Vreden- 
burgh, for complainants. 

RunyON, CHANCELLOR delivered the opinion of 
the court: 

The bill is filed by the executors of Dudley S. 
Gregory, deceased, late of Hudson county, in this 
State, stockholders of the Buffalo, Bradford and 
Pittsburgh. Railroad Company, a corporation of 
the States of New York and Pennsylvania, in be- 
half of themselves and all other stockholders who 
shall come in and seek relief by and contribute to 
the expense of the suit against the New York, 
Lake Erie and Western Railroad Company, Hugh 
J. Jewett, president, and Stephen Little, auditor 
of that company, and against the Buffalo, Brad- 
ford and Pittsburg Railroad Company. It states 
that the complainant’s testator was, at his death, 

@ 


*S. c., 40 N. J. Eq. 38, (adv. sheets). 





the owner of five hundred and sixty-four shares 
cf the stock of the last-mentioned company, of the 
par value of $100 per share; that the amount of 
the capital stock of the company is now $2,286,000, 
divided into two thousand two hundred and 
eighty-six shares of $100 each; that on the 5th of 
January, 1866, the company leased to the Erie 
Railway Company, and its successors and assigns, 
for four hundred and ninety-nine years, itsrailroad, 
&e., &e., and all its lands, including its mineral 
or coal lands; excepting and reserving, however, 
to the lessor, any and all oil underlying the de- 
mised premises, or any part thereof, with the 
right to the lessor and its successors or assigns to 
enter upon the premises, or any part thereof, to 
excavate and bore for oil, &c., &c.; that, in con- 
sideration of the demise, the Erie company 
assumed and agreed to pay certain taxes and the 
principal and interest of two thousand bonds of 
$1,000 each, made by the lessor, and secured by 


its mortgage of its property; that, under the 
lease, the Erie company at once entered into 


possession, and it, and its successors and assigns, 
have remained in possession from the date of the 
lease, January 5th, 1866, to this time; that the de- 
fendant, the New York, Lake Erie and Western 
Railroad Company, is its successor and assignee, 
and, as such, is in possession of the demised pre- 
mises under and by virtue of the lease, and has 
been so since June Ist, 1878; that the last-men- 
tioned company is the owner of a majority of the 
capital stock of the Buffalo, Bradford and Pitts- 
burg Railroad Company, and, by reason of such 
ownership, has elected all the officers of that com- 
pany, and has obtained, and has had, for many 
years, complete control of it; that a part of the 
demised premises consists of large tracts of un- 
improved lands in McKean county, Pennsylvania; 
that in 1875 it was discovered that those lands 
were underlaid with oil in immense quantities; 
that in 1878 the officers of the New York, Lake 
Erie and Western Railroad Company reported to 
its stockholders that the company had received 
for royalties for oi] taken from those lands during 
the the year ending September 30th, 1878, $999.81; 
and the bill further states that that company has, 
ever since that year, made large sums of money 
for such royalties, and for transporting the oil, 
but that since that time no separate report has 
been made by it to its stockholders, or to the 
Buffalo, Bradford and Pitisburgh Railroad Com- 
pany, of the moneys received from the royalties, 
oil contracts, and oil sold and transported from 
the demised premises, and that neither company 
has made any report thereof to any of the stock- 
holders of the latter company; that the complain- 
ants have frequently demanded an account from’ 
the latter company of the moneys received by the 
former company for those oil royalties, oil con- 
tracts, and oil sold and transported from the de- 
mised premises, but it has refused to give the ac- 
count, referring them to the other company, alleg- 
ing that the latter would neither pay nor account 
for the money; that then the complainants applied 
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30 Stephen Little, the auditor of the Erie com- 
pany, for an account, who stated that his company 
had received money for oil taken from the de- 
mised premises, and that he could give an ac- 
count of it, but had been instructed by Hugh J. 
Jewett, president of his company, not to do so 
without his permission, and added that if the 
complainants would get Mr. Jewitt’s permission 
for him to do so, he would make up the account; 
that the complainants then called upon Mr. 
Jewitt, with a view to obtaining such permission, 
but he, after he ascertained their business. de- 
clined to see them, saying that he was too busy ; that 
they afterwards called on him, but with like result, 
and that they tried to get the permission from him 
through the treasurer of his company, but were 
unsuccessful, and the auditor refused to give the 
account to them or their company without the 
permission; that after waiting a reasonable time 
for some action to be taken by the Erie company 
in accordance with their request, and after calling 
on their own company and demanding that it 
should take some proceedings to compel the 
former company to account, but all in vain, they, 
on the 3d of March, 1884, served a written demand 
on their company, requiring it to demand such 
account, and, in case it was denied, to sue for it 
and the money due, but their company disregarded 
the demand, and the other company continues to 
take the oil from the demised premises, and con- 
vert it to itsown use, The bill further states that 
the Erie company, by means of its ownership of a 
large majority of the capital stock of the com- 
plainant’s company, has installed its agents as 
ofticers of the latter company, and that those 
officers are acting in the interest of the Erie com- 
pany, and against the interests of the complain- 
ants, who are not interested in the latter company, 
in their refusal to institute proceedings to obtain 
the desired account, and that they are so managing 
the complainant’s company as to make it sub- 
servient to the interests of the Erie company, and 
to make the oil in question the property of the 
latter, and so to defraud the complainants out of 
their share of the moneys realized from it, and 
thus render their stock worthless, so that the Erie 
company may avail itself of its value without com- 
pensation, and that the refusal of the Erie com- 
pany to so account and the refusal of the other com- 
pany to compel it to do so, are in furtherance of 
that unlawful scheme and purpose; that in pur- 
suance of that scheme the capital stock of the com- 
plainants’ company was, after the lease, increased 
from eleven thousand shares, at $100 each 
($1,100,000, of which the complainants owned five 
hundred and sixty-four shares), to twenty-two 
thousand eight hundred and sixty shares, at $100 
each ($2,286,000), and that the increased or addi- 
tional stock was issued to the Erie company for 
the bonds of the other company, the principal and 
interest of which the former was, by the terms of 
the lease, bound to pay in consideration of the 
lease; and that when, in 1878, a small dividend 





was paid to the complainants for oil royalties, 
they received, instead of five hundred and sixty- 
four eleven thousandths of the sum divided, only 
five hundred and sixty-four ninety-two thousand 
eight hundred and sixtieths of the sum, and the 
complainants insist that the issuing of the addi- 
tional stock in consideration of the bonds, as be- 
fore mentioned, gives the holder, the Erie com- 
pany, no right to share in the oil underlying the 
demised premises, and that the complainants are 
therefore entitled to have the Erie company re- 
turn to the other company the dividend received 
by it from the oil royalties just mentioned, and 
that the complainants are entitled to have their 
own company pay to them their share of that 
money; and they also insist that they are entitled 
to receive the proportion of five hundred and 
sixty-four eleven thousands of any money due 
from the Erie company to the other company for 
oil reserved taken byit. The bill prays discovery, 
and that the Erie company may account with the 
complainants and the other stockholders of the 
Buffalo, Bradford and Pittsburgh Railroad Com- 
pany who may come in as parties, and that it may 
pay to them their proportion of the amount due 
by it to the complainants for oil royalties, oil con- 
tracts, and oil transported from June Ist, 1878, to 
this time, or that it may account with the other 
company for that oil, and may pay to it the 
amount due, and that that company may pay to 
the complainants and the other stockholders who 
may come in what they may be entitled to as such 
stockholders; and that it may be decreed that the 
Erie company, as owners of the stock issued for 
bonds, shall not be entitled to share in that 
money, and may be compelled to pay back to the 
other company any of the money which it has re- 
ceived or retained by reason of its ownership of 
that stock, and that on its failure to pay it, the 
lease may be declared forfeited. The demurrer is 
filed by the Erie company. 

It appears by the bill that the Buffalo, Bradford 
and Pittsburgh Railroad Company is a foreign 
corporation. An important part of the relief 
sought is a decree that the holder or holders of 
certain stock issued by it to the Erie company are 
not entitled to dividends paid out of the property 
of the former, because that stock was illegally and 
fraudulently issued. It is quite manifest that this 
is not the proper form for the trial of the question 
whether that stock was properly issued or not. If 
the decree should be against the validity of the 
stock, how is this court to enforce it as against the 
Buffalo, Bradford and Pittsburgh Railroad Com- 
pany? It is almost too obvious for remark that 
this court cannot regulate the internal affairs of 
foreign corporations, nor can‘it enforce its decrees 
out of this state. 

But again, if relief be granted in this case, the 
decree must order that the money recovered be 
paid over to the Buffalo, Bradford and Pittsburgh 
Railroad Company, to be administered by its 
board of directors. Chester v. Halliard, 7 Stew. 
Eq. 341: Ss. C. on appeal, 9 Stew. Eq. 313. But 
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that company is a foreign corporation, and it may 
not appear in this suit; and if the Erie company 
should be ordered to pay the money over to it, 
how can this court secure the distribution of it 
among the stockholders of the latter company, 
that company being out of the jurisdiction? 

The ground of complaint is that the Erie com- 
pany has committed trespass on the property of 
the complainants’ company, in Pensylvania, and 
has itself taken oil from it for its own benefit, or 
has, for its own benefit, given leave to others to do 
so, and that it has fraudulently obtained control 
of the complainants’ company by a fraudulent is- 
sue of stock to itself, and has thus protected itself 
against being called to account for the oil which 
it has unlawfully taken and converted to its own 
use. The cause of action did not arise in this State, 
but in Pennsylvania. The svit is, in fact, a suit 
for damages for trespasses done there. The com- 
plainants seek to distribute those damages, when 
recovered, among the stockholders the Buffalo, 
Bradford and Pittsburgh Railroad Company, ex- 
cluding the holder or holders of the stock issued 
to the Erie company. But this court cannot com- 
pel the former company even to receive the money, 
and, of course, cannot compel it to administer it. 
The whole matter is appropriate to the tribunals 
of the State of New York, and not to those of this 
State. The sole ground of the claim of jurisdic- 
tion must be that the complainants are citizens of 
this State. and that it does not appear that the 
Erie company is a foreign corporation. But the 
considerations before presented are conclusive 
against retaining the bill. In Howell v. Chicago 
and Northwestern Railway Company, 51 Barb, 378, 
385, the Supreme Court of New York said that 
while it did not mean to be understood as saying 
that in no cases should the courts of that State ex- 
ercise jurisdiction in reference to the affairs of 
foreign corporations, yet that even if the power 
existed to compel a foreign corporation to come 
into the court and become a party to a litigation 
there, still, where the cause of action arose abroad 
where it affected only the internal government of 
the corporation, where the judgment, if rendered, 
could not be in any way enforced against the cor- 
poration except by injunction against individual 
members of it, and the party had an ample rem- 
edy in the State where the corporation had a legal 
existence, the courts of New York might well de- 
cline to exercise an equitable jurisdiction. And 
in Cumberland Coal Company v. Hoffman Coal 
Company, 30 Barb. 159, 171, it was said that to 
warrant proceedings against foreign corporations, 
there must must be either a necessity or a fitness 
sugg<sted by the peculiar circumstances. In the 
case in hand, the courts of New York are the 
proper forum for this litigation, and this court 
ought to decline to exercise jurisdiction. The 
demurrer will be allowed. 


Nore.— A court of chancery will not ordinarily in- 
terfere with lands in another State, although its juris- 
diction be admitted, Hager v. Stevens, 1. Hal. Ch. 374; 





People v. Central R. R. Co., 48 Barb. 478, 42 N. Y. 283; 
Port Royal R. R. Co. v. Hammond, 58 Ga. 523; as in 
case of an alleged waste, Cragin v. Lovell, 88 N. Y. 258; 
see Cobb v. Griffith Land Co., 12 Mo. App. 130; Hale 
v. Lawrence, 1 Zab. 714. 

Nor will an action at law lie, as for an injury done 
by the diverion of water in another state, Watts v. Kin- 
ney, 23 Wend. 484, 6 Hill 82; see Thayer v. Brooks, 17 
Ohio, 489. 

A court of equity cannot compel stockholders resid- 
ing here to pay for stock subscribed to a foreign cor- 
poration, Bank of Virginia v..Adams, 1. Pars. Eq. 534; 
Morris v. Stevens, 6 Phila. 488; see Alb. L. J. 192; nor 
try, in a collateral way, a question of a violation of its 
charter by a foreign corporation, Silver Lake Bank v. 
North, 4 Johns Ch. 370; nor compel a distribution of 
assets among the stockholders, even when the trustees 
reside here, Redmond v. Enfield Manuf. Co., 138 Abb. 
Pr. (N. S.) 382; nor determine a dispute between bona 
fide stockholders on one side, and those claiming to be 
stockholders and officers on the other, Wilkins v. 
Thorne, 60 Md. 253; nor can a foreign construction 
company enforce specific performance of a contract 
against a foreign corporation and a citizen of Massa- 
chusetts, to deliver bonds and stock in payment of 
work to be done by the construction company in an- 
other State, although the railroad company had an 
office in Massachusetts, and had appeared by attorney, 
Kansas Co. v. Topeka R. R. Co., 135 Mass. 34. 

Whether the personal liability of stockholders to 
creditors of a foreign corporation can be enforced else- 
where than in the State creating such liability, Ault- 
man’s Appeal, 98 Pa. St. 505; Erickson v. Nesmith, 4 
Allen 233, 15 Gray 221, 46 N. H. 378; Rice v. Merrimack 
Co., 56 N. H. 114; Nish v. Conn, 16 Fla. 428; Derricks 
son v. Smith, 3 Dutch. 166; First Nat. Bank v. Price, 
33 Md. 487; Bird v. Hayden, 1 Robertson (N. Y.) 383; 
Merchants Bank v. Bliss, Id. 391, 35 N. Y. 412; Hx 
parte Van Riper, 20 Wend. 614; Halsey v. McLean, 12 
Allen 438. 

A non-resident cannot maintain a suit in equity 
here against « foreign corporation, Smith v. Mutual 
Life Ins. Co., 14 Allen 336; Brooks v. Mexican Nat. 
Const. Co.,18J. & S. (N. Y.) 281; Lathrop v. Union 
Pacific R. R. Co., 1 McArthur 234; nor can shares of 
the stock of a foreign corporation, owned by a non- 
resident, be attached at the suit of a non-resident cred- 
itor, Plimpton v. Bigelow, 93 N. Y. 592; Taft v. Mills, 
5 R. I. 393; Moore v. Gennett, 2 Tenn. Ch.375; Gold v. 
Housatonic R. R., 1 Gray 424; see, however, Burling- 
ton and M. R. R. Co. v. Thompson, 31 Kan. 180; Mor- 
gan v. Neville, 74 Pa. St. 52; Pierec v. Crompton, 13 R. 
I. 312; Bushel v. Com. Ins. Co., 15 Serg. & R.173; Wil- 
son v. Danforth, 47 Ga. 676. 

Whether a receiver of a foreign corporation may be 
appointed here, DeBenier v. Drew, 57 Barb. 438, 39 
How. Pr. 466; Stafford v. American Mills Co., 13 R. 
I. 310; Redmond v. Hoge. 3 Hun 171; Henry v. Stuart, 
14 Phila. 110; O’Brien v. Chicago R. R. Co., 4 Abb. Pr. 
(N. S.) 381; see Smith v. St. Louis Mut. Ins. Co., 2 
Tenn. Ch. 502, 6 Lea 564; State v. Northern Central R. 
R. Co., 18 Md. 193. 


An action brought in New York against the directors 
of a foreign corporation, to compelthem to apply its 
future net earnings in paying past-due dividends on 
its preferred stock, was sustained, Prouty v. Mich. 
Southern R. R.,1 Hun 655, 4 T. & C. 230. Contra, 
Williston v. Mich. Southern R. R., 13 Allen 400. 

An injunction to restrain a foreign corporation from 
using the proceeds of an issue of stock, alleged to be 
illegal and void, and appointing a receiver of such pro- 
ceeds, was allowed in New York at the suit of stock- 
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holders residing in New York, Fisk v. Chicago R. R. 
Co., 53 Barb. 513, 4 Abb. Pr. (N. 8.) 378. 

Under the New York code, an action brought non- 
resident and resident stockholders against a foreign 
corporation for an account and to set aside as void a 
purchase of another corporation’s property by the de- 
fendants, was dismissed as to the non-resident plaint- 
iffs, and sustained as to the residents, Ervin v. Oregon 
R. R. Co., 28 Hun 268, 35 Hun 544. 

Trenton, N. J. JOHN H. STEWART. 





NON-LIABILITY OF STOCKHOLDER WHERE 
WHOLE AMOUNT OF STOCK NOT SUB- 
SCRIBED. 





TEMPLE v. LEMON.* 


Supreme Court of Illinois, Nov. 17,1884. 


In the absence of any element of estoppel, a sub- 
scriber to the stock of a corporation is not liable to pay 
for his shares until the whole capital stock is sub- 
scribed. 


Appeal from the appellate court for the First 
District. 

John 8. Miller, for appellants; F. W. 8S. Braw- 
ley, for appellee. 

Dickey, J., delivered the opinion of the court: 

This is a creditor’s bill, brought on August 26, 
1880, by Lemon, in the Superior Court of Cook 
County, against the Industrial Life Association, 
located in the city of Chicago, and John Temple, 
John H. 8. Quick, and others. The complainant 
shows that he recovered a judgment against that 
corporation at the January term, 1877, for $1,872.- 
24, and that an execution upon that judgment was 
issued January 6, 1877, which, on April 6, 1877, 
was duly returned nulla bona. Complainant seeks 
a decree against Temple and others, upon the al- 
legation that they are, respectively, indebted to 
the corporation upon their several subscriptions to 
its capital stock. They, respectively, deny the al- 
legation as to their indebtedness. Issues were 
formed by answers and replications, and proofs 
taken. The cause was heard upon the pleadings 
and proofs, and a decree rendered July 16, 1883, 
finding that the judgment was obtained, and exe- 
cution issued and returned, as alleged in the bill; 
that there is now due to Lemon from the associa- 
tion $2,613.15; that, before the judgment, Temple 
had subscribed for 100 shares of the stock, at $100 
a share, and, by reason of the same remaining un- 
paid, is now indebted to the corporation in a sum 
greater than the amount due on the judgment; 
that before judgment Quick had subscribed for 
fifty like shares, and, by reason of non-payment 
thereof, is also indebted to the corporation ina 
sum larger than what is due upon the judgment; 
and decreeing that the defendant corporation and 
Temple and Quick pay to complainant the amount 
so found due to him from the corporation, with in- 
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terest from the date of the decree, and also his 
costs. From this decree Temple and Quick each 
appealed to the appellate court, where the decree 
was aflirmed, and they bring the cause here by 
appeal. 

The proof shows that on February 16, 1865, an 
act was approved declaring Abel P. Buckley and 
others named, and their associates, successors,and 
assigns, a body corporate, under the name of ‘*the 
National Insurance Company of Illinois,’’ with 
full power to transact an accident and life insur- 
ance business, and a general insurance business; 
to establish agencies in or out of this State; to 
make by-laws for the management of its affairs, 
with the provision that the act shall be void unless 
the directors organize the company at Morris, in 
the county of Grundy, within one year from the 
passage of the act. The charter gives no direc- 
tions as to the mode of organization, or what shall 
constitute an organization,—in fact, does not re- 
quire, except by implication, that there shall be 
directors, makes no express provisions for issuing 
any stock, or receiving subscriptions to the stock. 
and says nothing about the amount of stock, 
Power is given ‘‘to make insurance and take risks- 

* * * and charge and receive * * * pre- 
miums therefor, * * * eitherupon the mutual 
or stock principle, or both.’ This charter de- 
clares the corporation subject to the ‘‘operation of 
such.general laws as may hereafter be passed up- 
on the subject of insurance companies.’’ The 
proof also tends to show that an organization of 
some kind was effected at Morris within the year, 
sufficient to keep alive the charter; but it is not 
shown that any stock was subscribed within the 
year, or that anything was done more than the 
election of officers by the corporators named in 
the act. The proof further shows meetings of the 
corporators from time to time, and successive 
elections or officers, until March 3, 1873, when, at 
a meeting held at Morris, the name of the corpo- 
ration was changed to that of the Prudential Life 
Association, and its place of business was changed 
to Chicago. The subscriptions to stock made by 
Temple and by Quick, respectively, were made 
after this change of nanfe and location of the com- 
pany, and on their face are payable to the ‘*Pru- 
dential Life Association of Chicago.’’ The proof 
further shows that the capital stock was fixed at 
$100,000, and had this not been shown, the gener- 
al act of 1869, in relation to insurance companies 
(to which this corporation, by its charter, was 
made subject), required a capital of at least $100,- 
000 to be subscribed before any legal organization 
for business could be accomplished. The proof 
further shows that, prior to the time of the hearing 
in this cause, not more than about $40,000 had 
ever been subscribed. 

In this state of affairs it cannot be held that ap- 
pellants are indebted on{their subscriptions. The 
bill states that they are ‘indebted to,’ and “that 
there is money due from them to the Prudential 
Life Association, according to the tenor and effect 
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of a certain subscription to the capital stock of 
said Prudential Life Association.”» There is no 
liability on a subscription to the stock of a corpo- 
ration, the amount of whose capital stock is fixed, 
until the whole amount of the stock is subscribed. 
Stoneham Branch R. Co. v. Gould, 2 Gray, 277; 
Proprietors Newburyport Bridge v. Storey, 6 Pick. 
45, note; Burt v. Farrar, 24 Barb. 518; New 
Hampshire Cent. R. R. v. Johnson, 30 N. H. 390; 
Allman v. Havana R. & E. R. Co., 88 TI. 521. 

In the last-named case, Mr. Justice Breese, 
speaking for this court, says: ‘‘The question is, 
and itis the important question in the case. was 
it in the power of these directors to make this 
call, the full amount of the capital stock not hav- 
ing been subscribed? This question is to be de- 
cided by authority. On reference to a leading 
work on railways, 1 Redf. R. 176, we find it is 
there said that it is an essential condition to mak- 
ing calls in these companies, when the number 
of shares and the amount of capital is fixed, that 
the whole stock shall be subscribed before any 
call can lawfully be made. Reference is made, in 
support of the text, to Stoneham Branch R. Co. 
v. Gould, 2 Gray, 277, in which Shaw, C. J., uses 
this emphatic language: ‘It isa rule of law, too 
well settled to be now questioned, that when the 
capital stock and number of shares are fixed by 
the act of incorporation, (in this case by the arti- 
cles filed and recorded,) or by any vote or by-law 
passed conformedly to the act of incorporation, 
no assessment can lawfully be made on the share 
of any subscriber until the whole number of 
shares has been taken. This was held in Salem 
Mill Dam Corp. v. Ropes, 6 Pick. 23, and 9 Pick. 
187; Cabot & West Springfield Bridge v. Chapin, 
6 Cush. 50; Worcester & N. R. Co. v. Hinds, 9 
Cush. 110.2. * * * By the articles of incorpor- 
ation filed and recorded, a corporation was creat- 
ed as efficient for all the contemplated purposes 
as if its power had been conferred by a special 
charter. The capital stock was fixed definitely at 
$1,000,000, to be divided into 10,000 shares, of 
$100 each, and that amount must have been sub- 
scribed before the corporation could have a legal 
existence. It was a condition precedent to the 
legal existence of the company. There is nothing 
in the ‘articles’ or in the statute which authorizes 
the corporation to commence operations when a 
less amount is subscribed.”” See, also, Somerset 
& K. R. Co. v. Cushing, 45 Me. 524. 

If this be the law, it follows that this associa- 
tion could not have maintained any action against 
appellants upon this subscription, and conse- 
quently the complainant’s bill will not lie to en- 
force payment of such subscriptions, unless for 
some cause appellants are precluded from alleging 
that the whole of the fixed capital was never sub- 
scribed. We find nothing in the bill setting up 
any cause or ground of estoppel in this regard, 
and certainly nothing in the proofs. The appel- 
lee testifies that the claim on which his judgment 
against the corporation is founded was for ser- 





vices as secretary of this corporation, and for 
money lent and advanced when he was made sec- 
retary, and that before accepting that office, and 
before advancing that money, he had inquired in- 
to the state of this company, and ascertained that 
not more than some $37,500 had ever been sub- 
scribed to the stock of this corporation, and that 
he knew the officers of the eompany made him 
secretary, at a salary of $3,000 a year. chiefly for 
the purpose, through his efforts, of getting the 
balance of the $100,000 of stock subscribed, and 
that no more stock was subscribed. He was 
bound to know the law, and thus knowing the 
facts he knew that appellants were not liable on 
their subscriptions, and never would be, unless all 
the balance of the stock was subscribed. Under 
these facts he can, as a judgment creditor, have 
no better position against appellants than that of 
the corporation itself in an action by it upon 
their subscriptions. Clearly, no action by the 
corporation could be sustained unless the whole 
of the stock necessary to complete the organiza- 
tion were subscribed. 

The judgment of the appellate court aflirming 
this decree we think was erroneous. The proofs 
tend strongly to show that appellee was a sub- 
scriber to the stock, and as completely one of the 
promoters of this corporation, as was either of the 
appellants, and that the money he advanced, and 
the services he rendered, were advanced and ren- 
dered as a promoter. If he were not one of the 
promoters, and simply served the promoters and 
advanced money to their use under a contract in 
form with this inchoate corporation, it may be 
this would give him a right of action for his de- 
mand, against the promoters, as partners; and if 
a promoter himself, it may be he had equities 
against his fellows for contribution which might 
be considered on a bill, wherein the advances 
of each of the others might be brought 
in and the accounts adjusted. It may be 
that, on a bill for contribution against appel- 
lants, and the other subscribers and promoters, he 
could, and might have a right to, show that equit- 
ably he should receive money from them. These 
questions are not submitted for decision here. No 
relief of that kind is sought in this case. 

The judgment of the appellate court is reversed, 
and the cause remanded that the decree of the su- 
perior court may be reversed, and the cause re- 
manded that further proceedings may be had, if 
necessary, not incompatible with the views here- 
in expressed. 


NOTE.—WHOLE STOCK MUST FIRST BE SUBSCRI- 
BED.-Wheresubscription to the whole or a certain por- 
tion of the capital stock is made a condition precedent 
to the creation of the corporation, then until this or 
any other like condition is performed there will be no 
corporation, and hence no corporate power to make 
calls or assessments upon subscription, and there will 
be no liability upon the subscriptions. Levesey v. 
Omaha Hotel,5 Neb. 50; Franklin Fire Ins. Co. vy. 
Hart, 31 Md. 59, distinguishing Lessee, etc. vy. Frost- 

urg, 24 How. (U. S.) 278; Crocker v. Crane, 21 Wend. 
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212; Burt, Rec., ete., v. Farrar, 24 Barb. 518; New 
Hampshire Central R. v. Johnson, 30 N. H. 390, where 
numerous cases are cited. The circumstances under 
which subscribers may be liable as partners, see: 
Richardson v. Pitts, 71 Mo. 128; Martin v. Fewell, 79 
Mo. 401; and as to liability for incidental expenses, 
see Salem Mill, etc. v. Ropes, 6 Pick. 23. Until the 
creation of the corporation the subscription remains 
to be accepted, and is merely a proposal which may be 
withdrawn or modified by the subscriber, and death 
will operate to revoke it. Phipps v. Jones, 20 Pa. St. 
260. In Stansburg R. R. v. Echternaught, 21 Pa. St. 
220, Black, Ch. J., held that even after the corporation 
is created the subscription could not be enforced by it; 
on the ground that there was no consideration for the 
promise, and that the corporation was not a party to 
it. But it is well established that the mutual promises 
of the subscribers is a sufficient consideration, and the 
corporation in which each is interested, and in whose 
favor the contract was made, may sue thereon. Pen- 
insula R. R. v. Duncan, 28 Mich. 130; Ang. & Ames 
Corp., § 523; Shober v. Lancaster, etc., 68 Pa. St. 431; 
Milford v. Bush, 10 Ohio, 111; Eastern, ete. R. R. v. 
Vaughan, 14 N. Y. 546; Stanton v. Wilson, 2 Hill R. 
153; Lane v. Brainard, 80 Conn. 577: Tunica Co. v. 
McNeely, 21 Ills. 71; Thomson vy. Page, 1 Mete. 565; 2 
Kent Com., 465. Where there are statutory provisions 
requiring the subscriber to do something more than 
merely sign his name to the subscription, the subscrip- 
tion alone will not constitute him a stockholder. High- 
land, ete. v. McKean, 11 Johns. 98; distinguish from 
Peninsula R. R. v. Duncan, supra. 

Where the corporation is first created, and the sub- 
scriptionis to be made afterwards it is equally essen- 
tial that the whole of the stock should be subscribed 
before the liability thereon attaches; until the whole 
stock is subscribed the promise is only conditional. 
Hager v. Cleveland, 36 Md. 476; Thompson Liability of 
Stockh., § 120. ‘“‘Where the purpose of the subscribers 
to a stock is that of proceeding to the execution of the 
business of the company upon a partial filling up of 
the capital stock, and it is deemed expedient to levy 
assessments before the entire stock is taken up, there 
should be inserted a provision to that effect in the ar- 
ticles of subscription. In the absence of such a pro- 
vision it is necessary before an individual subscriber 
can be charged upon his subscription that the whole 
capital stock, or number of shares which constitute it 
should have been taken up, or the party must have 
waived his right to insist upon that condition by his 
own acts,”? per Dewey, J., Cabot, ete. v. Chapin, 6 
Cush. 58. So strictly has this rule been applied that it 
is held that an assessment made before the whole num- 
ber of shares were subscribed was invalid, even though 
the remaining shares were subscribed on the same 
day, but after the adjournment of the meeting of di- 
rectors at which the call was made. Stoneham, etc. 
R. R. v. Gould, 2 Gray, 277. And it must appear that 
at the time the calls were made the whole stock had 
been subscribed, and that isa necessary allegation in 
an action on the subscription. Prop. etc. v. Story, 6 
Pick. 45; Levesey v. Omaha Hotel, 5 Neb. 50; see, also, 
p.76. It is not necessary that the certificate of the 
shares of stock shall have been issued. Schaeffer v. 
Mo. Ins. Co., 46 Mo. 248; Chester Glass Co. v. Dewey, 
16 Mass. 94. Where the charter does not provide for 
the number of shares the directors may fix the num- 
ber, but until the number is fixed there will be no 
right to make an assessment. Somerset, etc. v. Cush- 
ing, 45 Me. 524. 

Conditions Waived.—But the subscriber may waive 
the performance of conditions precedent; and this 
waiver may be either express or implied from his acts 
or declarations. Thompson Liabil. Stockh., § 120. “Ifa 





subscriber knowing that the whole number of share. 
had not been made to fill up the capital, had attended 
meetings of the corporation, and had co-operated in 
the votes for expending money and for making con- 
tracts, and in other acts which could only be properly 
done upon the assumption that the subscribers in- 
tended to proceed with the stock partially taken up, 
such subscriber might be estopped from setting up 
this defence.”’ Cabot, ete. v. Chapin, 6 Cush. 53; 
Hager v. Cleveland, 36 Md. 490; Levesey v. Omaha 
Hotel, 5 Neb. 50. In this connection Shepley, C. J., ob- 
served that ‘tno estoppel in pais or waiver can jointly 
be allowed to deprive a person of rights who has been 
acting under a misapprehension of fact;” and apply- 
ing this rule it was held that the subscriber having 
been ignorant of the non-performance of the condition 
at the time of the acts of waiver done by him that he 
was not liable on his subscription. Oldtown, ete., v. 
Veazie,; 39 Me. 571. See also Levesey v. Omaha Hotel, 
supra. But while knowledge of facts is necessary to a 
waiver, it is not essential to the creation of an estop- 
pel. These were facts which the subscribercould have 
known by reasonable diligence; and after the claims of 
creditors have attached it is too late for him to inquire 
whether conditions precedent have been performed, 
and thus throw the consequences of his ignorance up- 
on those who have relied upon the appearances which 
he has helped to create. Morawitz Corp., § 375; Kan- 
sas City Hotel v. Harris, 51 Mo. 465; Trusten v. Allen, 
14 Mass. 172; Ogilvie v. Knox Ins. Co., 22 How. (U. 
8.) 380; Slocum v. Providence, ete., 10 R. I. 112, 116; 
Chub vy. Upton, 95 U. 8. 667. 

In Garling v. Bechtel, 41 Md. 305, it was held that 
the acts of participation to create an estoppel must 
have been the basis, at least in part of the credit given 
to the corporation in respect of the debt sought to be 
enforced against the stockholder: see Katama Land 
Co. v. Jernegan, 126 Mass. 155. 

But the rule which works out the waiver or estop- 
pel has no application to acts of the subscriber in rela- 
tion to the preliminary steps looking to the complete 
organization of the corporation; such acts will not in- 
dicate that the participants intend to proceed with the 
main designs of the corporation before the whole stock 
is subscribed: Levesey v. Omaha Hotel, 5 Neb. 50. 

Shepley, C. J., held in Oldtown ete. v. Veazie, 39 
Me. 571, 583, that when the subscription to the whole 
capital stock was a condition precedent to the creation 
of the corporation that no act on the part of the sub- 
scribers, not even a direct vote, could operate as a 
waiver of such condition or preclude them from set- 
ting up the non-performance of the condition as a de- 
fense. But the rule is ‘‘well settled that parties rec- 
ognizing the existence of corporations, have no right 
to object to irregularities in their organization. If the 
State chooses to tolerate such irregularities it is not 
for individuals to question these acts, certainly not for 
individuals who make contracts with them.” Kansas 
City Hotel v. Hunt, 57 Mo. 129. A distinction is taken 
in respect to the operation of estoppel between cor- 
porations de facto and de jure: Heaston vy. Cincinnati 
R. R.16 Ind. 279. Speaking of the former the Su- 
preme Court of the United States has held: “It is well 
settled by the decisions of the courts of the United 
States and by the decisions of many of the State courts 
that one who contracts with an acting corporation can- 
not defend himself against a claim on such contract, in 
a suit by the corporation, by alleging the irregularity 
of its organization. This was settled more than half a 
century since in the courts of the State of New York, 
and has recently been affirmed in this court. Dutch- 
ess Collar Co. v. Davis, 14 Johns, 237; Sanger v. Up- 
ton, 91 U. 8. 56; Upton v. Tribileock, id, 45; Buffalo 
etc. v. Cary, 26 N. Y. 75; Bissell v. Michigan R. R., 22 
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N. Y. 258.” Chub v. Upton, 95 U. S. 667. In Slocum 
v. Providence etc., 10 R. I. 112 and Sloucm v. Warren, 
10 Id. p. 116, it was held that a stockholder by hold- 
ing his stock is estopped from denying the legal exist- 
ence of the corporation. But notwithstanding the 
stockholder may be estopped from denying the legal 
existence of the corporation he will not from that 
alone be held to have waived the conditions upon 
which the subscription was made. The two questions 
are distinct: Morawitz Corp. § 133. 

If by fraud or misrepresentation he has been induced 
to subscribe he may have his subscription annulled: 
Vreeland v. N. J. Stone Co., 29 N. J. Eq. 188; but the 
subscription is not void, but only voidable, at his elec- 
tion: Oakes v. Turquand L. R., 2 H. L. 325; and until 
so avoided the subscription will be valid and binding; 
he must therefore act with diligence in discovering 
the fraud and repudiating the contract: Ogilvie v. 
Knox Ins. Co., 22 How. 380; Upton v. Englehart, 3 
Dillon C. C. 496; Chub v. Upton, 95 U. S. 665; Farrar 
v. Walker, 2 Cent. L. J. 670; Cunningham v. Edgefield, 
2 Head, (Tenn.) 23; itis held that ina suit against 
him by a creditor, assignee or receiver of the corpora- 
tion such a defense will not avail: Upton v. Tribileock, 
91 U. S. 45, (2 Cent. L. J. 784; Stafford v. Barnes, 39 
Miss. 399; Ruggles v. Brock, 13 Hun. (N. Y.) 164. 

St. Louis. G.D. BanTz. 








WEEKLY DIGEST OF RECENT CASES. 


MAINE, ‘ ‘ 4 ‘ ‘ “ 2. 
MINNESOTA, : ‘ . = . & 
NorTH CAROLINA, ; ‘ . ; 5, 8. 
U. 8. SUPREME, 1, 6, 7, 9, 10, 11, 12, 13, 
W. VIRGINIA, ‘ - 3. 


1. APPELLATE PROCEDURE. [Mandate.] Appeal 
Jrom Judgment Entered in Conformity with Pre- 
vious Mandate, how far Entertained.—An appeal 
from a decree of the court entered in accordance 
with a mandate fromthe Supreme Court will be 
entertained only far enough to correct such matters 
as do not conform to that mandate, leaving the rest 
of the decree to stand. [The following is the full 
opinion on this important pvint of practice by 
Waite, C. J. “This is an appeal from a decree of 
the Supreme Court of the District of Columbia en- 
tered at general term upon a mandate from this 
court. In Stewart v. Salaman, 97 U. S. 361, this 
rule was promulgated: An appeal will not be en- 
tertained by this court from a decree entered in a 
circuit court or other inferior court in exact accor- 
dance with our mandate upon a previous appeal. 
Such a decree, when entered, is in effect our de- 
cree, and the appeal would be from ourselves to 
ourselves. If such an appeal was taken, however, 
we will, upon the application of the appellee ex- 
amine the decree entered, and if it conforms to the 
mandate dismiss the case with costs. If it does 
not, the case will be remanded, with appropriate 
directions for the correction of the error.” This 
suit was begun in the Supreme Court of the Dis- 
tfict of Columbia, May 2, 1871, to subject to the 
payment of certain judgments so much of lot 7 in 
square 233 of the city of Washington as had not 
been conveyed by the marshal of the District of 
Columbia to Alfred Richards by deed bearing date 
October 7, 1870. A decree was entered in favor of 
the complainants, at special term, on the twenty- 
third of May, 1873. This decree was affirmed at 





general term, October 16, 1873, and by this court 
March 19, 1877. Under the decree, a sale was made 
and reported to the court beiow, but upon the re- 
turn Mackall filed exceptions because the property 
had not been sufficiently described. Upon hearing, 
these exceptions were sustained, and the sale set 
aside. The court then took steps to fix the bound- 
aries of the property, and on the eleventh of De- 
cember, 1879, a decree was entered at special term 
directing that the sale be made according to a cer- 
tain description. From this an appeal was taken 
to the general term, where the decree was affirmed, 
April 5, 1881, in all respects, except that one of the 
two trustees who had been appointed to make the 
sale was removed at his own request, and the other 
directed to proceed alone. An appeal was there- 
upon taken to this court, where the only error as- 
signed was that the boundaries of the property had 
been erroneously fixed. At the last term this ap- 
peal was heard, and the cause was remanded, with 
the directions to set aside the decree from which 
this appeal is prosecuted, and to order the sale in 
satisfaction of complainant’s demands, and in such 
mode as may be consistent with the practice of the 
court and with law, of all of lot seven (7) outside 
of that on which the building known as ‘Palace 
Market’ stands. Mackall v. Richards, 112 U.S. 
369; s. c.5 Sup. Ct. Rep. 170. On the production 
of this mandate, the court below entered a decree 
at general term in all material respects like that 
appealed from, except in the description of the 
property, which was made to conform exactly to 
the order of this court. Upon examination, there- 
fore, we are satisfied that the decree as entered is 
in accordance with the mandate. As no complaints 
were made on the second appeal about the terms 
of sale, or the manner in which the sale was to be 
made, it was quite right in the court to follow the 
old decree in those particulars, which has been 
substantially done. As the appeal was taken for 
the sole purpose of correcting the description, it 
was proper to construe the mandate as in effect 
nothing more than an order for such a correction, 
leaving the remainder of the decree to stand. The 
decree upon the mandate, although rendered at 
general term, was still the decree of the Supreme 
Court of the district, (Richards v. Mackall, 113 U. 
S. 540, s. c.5 Sup. Ct. Rep. 535.) and the order on 
the trustee to.report his sale to “this court” can 
can work no injury. The order to take possession 
was part of the original decree, and as no objection 
was taken to it on the former appeals it ought not 
to be permitted now. A motion was made by 
Mackall in the court below, after the mandate was 
received, for leave to file what was called a supple- 
mental bill, but which was in reality a supplemental 
answer to the original bill, setting up new defenses 
growing out of matters occuring since the origina 

decrees. This was properly denied. No discretion 
was left in that court to grant such a motion. The 
order of this court was in effect to enter the precise 
decree which has been made. If since the original 
decree, the debts have been paid, or any hing else 
has happened which makes it improper to carry 
the decree into execution, resort must be had to 
some form of original proceeding appropriate to - 
relief on that account. It cannot be done by way 
of defense before decree upon our mandate. The 
order of this court places the case where it would 
be if the original decree had been what it is now. 
It follows that the appeal must be dismissed under 
the rule, with costs; and it is so ordered.”’] Mac- 
kall v. Richards, Sup. Ct. U. S., Dec. 14, 1885; 6 
Sup. Ct. Repr. 234. 
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2. Contract. [Penalty Liquidated Damages.) 
Bond never to keep Barber Shop in same town 
held Liquidated Damages.—Where a bond in the 
usual form was given in the sum of five hundred 
dollars, conditioned that the obligor should never 
open and keepa barber-shop within a certain 
town, the sum named will be regarded as a pen- 
alty and not as liquidated damages. In such cases 
the intention of the parties is to govern, and for 
that purpose it is necessary. 1. To look at the 
whole instrument. 2. Its subject matter. 38. The 
ease or difficulty in measuring the breach in dam- 
ages. 4. The magnitude of the stipulated sum, 
not only as compared with the value of the sub- 
ject of the contract, but in proportion to the 
probable consequences of the _ breach. {In 
the opinion of the court by Foster, J., it is 
said: The bond is in the usual form, and the gen- 
eral rule and preference of the law, in such cases, 
is that the penal sum therein named is to be re- 
garded asa penalty, and not as liquidated dam- 
ages. Smith v. Wedgwood, 74 Maine, 459; Cush- 
ing v. Drew, 97 Mass. 446; Henry v. Davis, 123 
Mass. 346. Yet courts endeavor to learn the real 
intent of the parties to the contract, and if that 
can be ascertained, will be governed by it. ‘Itis 
always a question of construction, on which, as in 
other cases where the meaning of the parties ina 
contract provable by a written instrument arises, 
the court may take some aid to themselves from 
circumstances extraneous to the writing. In or- 
der to determine upon the words used, there may 
be an inquiry into the subject matter of the con- 
tract, the situation of the parties, the usages to 
which they may be understood to refer, as well as 
other facts and circumstances of their conduct.’ 
Perkins v. Lyman, 11 Mass. 81. This is not done 
for the purpose of modifying or controlling the 
language used, but the more clearly to interpret 
the true meaning of that language, aided by the 
circumstances that gave birth toit. To determine 
whether the sum named is intended as a penalty 
or as liquidated damages, the court in Pennsyl- 
vania, in Streeper v. Williams, 12 Wright, 454, say 
that it is necessary to look at the whole instrument, 
its subject matter, the ease or difficulty in measur- 
ing the breach in damages, and the magnitude of 
the stipulated sum, not only as compared with the 
value of the subject of the contract, but in propor- 
tion to the probable consequences of the breach- 
In accordance with these principles our own 
court, in the case of Holbrook v. Tobey, 66 Maine, 
414, has adhered to the same doctrine. Mr. Justice 
Walton, after stating that if a party binds himself 
in a certain sum not to carry on any particular 
kind of business within a certain territory, or 
within a certain time, the sum mentioned will, in 
general, be regarded as liquidated damages, says: 
‘Of course, if the sum named should be out of all 
proportion to any possible damage which the 
plaintiff could sustain, the court would hold other- 
wise, upon the very reasonable presumption that 
the parties never could have intended that the 
sum named should be regarded as liquidated dam- 
ages.’ In the case at bar there is no express 
agreement in the bond that the sum named shall 
be regarded as liquidated damages. Nor are we 
able to find anything in the language of the 
bond, the subject matter of the contract, or the 
nature of the case, that would justify a conclusion 
that this sum was intended by the parties to be the 
stipulated and ascertained damages in case of a 
breach. We may properly consider the fact that 
the parties were negotiating in reference to a bus 





ness of not very great magnitude, and that the 
whole consideration paid for the subject matter of 
the purchase was much less than the sum named 
in the bond. And when we further take into con- 
sideration the situation of the parties, as well as 
the proportion that this sum bears to the probable 
consequences of a breach, we can arrive at no other 
conclusion than that it was the intention of the 
parties that the sum named should be considered 
only as security for whatever damages might be 
sustained upon breach of the bond. The case of 
Caswell v. Johnson, 58 Maine, 165, is very similar 
to this, and the language of the two instruments 
so nearly identical that no extended reference to it 
is necessary; and in that case the court arrived at 
the same conclusion as in this.”’?] Burrill v. Dag- 
gett, S. C. Me., Dec. 7, 1885; 77 Me. 545 (adv. 
sheets.) 


8. CORPORATION. [Actions against.] Defense by 
Stockholder, when not Allowed.—1. A corporation 
must defend a suit against itin its corporate name; 
and the stockholders will not be permitted to de- 
fend, unless the corporation refuse to do so. 2. 
Where a suit is brought against a corporation, and 
a purchaser of the stock of the corporation files 
his answer in defense of the suit without showing 
that the corporation has refused to defend the 
suit, it is not error to strike out his answer. ([Cit- 
ing Park v. Ulster, ete. Co., 25 W. Va. 108.] Park 
v. New York etc. Co., 26 W. Va. 486 (adv. sheets). 


4, INSURANCE, FIRE. [Animals.] Interpretation of 
Policy Insuring Animals against Fire or Light- 
ning.—Defendant insured plaintiff against loss or 
damage by fire ‘‘on his horses and colts while in 
barn, and by lightning only while in use, or run- 
ning in pasture, or yard on his farm, in the town 
of Le Sueur.” Held, that the risk against light- 
ning, while the horses were “in use”’ or “running 
in pasture,” was not limited to the farm occupied 
by plaintiff at the date of the issue of the policy, 
but extended to any place in the town of Le Sueur. 
[In giving the opinion of the court Mitchell, J., 
says: “In determining whether a loss is within 
the policy, so far as location is concerned, the na- 
ture of the property and the uses to which it is de- 
voted may be considered in construing the lan- 
guage used in order to ascertain the meaning of 
the parties, unless the location is specifically de- 
fined. Wood, Ins. 109. This was not inanimate 
property like household goods, having a fixed lo- 
cation, but animals designed for domestic use on 
the farm and elsewhere, as occasion required. 
The place of use, as well as the place of keeping 
them, would necessarily change from time to time, 
—a fact which the parties must be presumed to 
have understood. If the risk when the animals 
were at pasture is to be limited to this farm, the 
risk while they were in use must be limited to the 
same location; for, as the policy reads, we see no 
room for any distinction. Had the insurer intend- 
ed to limit the risk to the farm then owned by 
plaintiff, it could, and naturally would, have used 
more explicit and unambiguous language.”] Bo- 
right v. Springfield, etc. Ins. Co., 8. C. Minn., 
Dee. 12, 1885; 25 N. W. Repr. 797. 


5h. MAINTENANCE. [Champerty.] Not Maintenance 
to Support Action of Near Kinsman.—The claim- 
ants of a tract of land agree with athird party who 
was their near kinsman and adviser, and who had 
great influence over them, to pay him a considera- 
tion if he would recover the land for them; and in 
pursuance of the bargain at his instance conveyed 
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the land to him without consideration,so that he 
might bring the action in his own name, which he 
did and recovered the land. He refused to recon- 
vey the land. In an action against him by the 
claimants it was held that the contract was not 
champertous. Wright v. Cain, 8. C. North Car., 
Oct. Term, 1885; (to appear in 93 N. C. Rep.). 


6. MORTGAGE—Mortgagee by Accepting Security 
not Estopped from Suing for Deficiency.—When a 
mortgagor represents to his mortgagee that the 
property mortgaged is sufficient security for the 
debt, and the mortgagee, relying upon these rep- 
resentations, accepts the security, and on foreclos- 
ure of the property the proceeds of the sale are in- 
sufficient to pay the debt, he is not estopped to 
deny that the debt is paid, and when he has pur- 
chased the property at forclosure sale, and credit- 
ed the amount realized on the note secured, he 
may sue the mortgagor for the balance. Shepherd 
v. May, Sup. Ct. U. S., Nov. 23, 1885; 6 Sup. Ct. 
Repr. 119. 








‘ . When Vendor not a Surety for 
His Vendee in Respect of the Mortgage Debt, and 
not Discharged by Extension of Time Given tothe 
Latter.—Where a party buys real estate, subject 
to a deed of trust given to secure payment of a 
note, and his deed simply recites that it is made 
“subject to such deed of trust,” and on the matur- 
ity of the note the purchaser represents that he is 
not able to pay the money, and further time is al- 
lowed by the holder, without any agreement being 
made with the maker of the note, and on forclos- 
ure of the deed of trust there is a deficiency, the 
holder of the note may recover the balance due by 
suit against the maker, as the maker does not be- 
come, by reason of the transfer of the property, a 
mere surety for the payment of the note, and his 
liability is not therefore affected by the extension 
given to his grantee. In giving the opinion of the 
court on this point, Mr. Justice Woods says: “If 
Walker had expressly promised May to pay the 
debt, that would not, without the assent of May, 
have converted Shepherd from a principal debtor 
into a surety merely. Cucullu v. Hernandez, 103 
U. 8. 105; Rey v. Simpson, 22 How. 341. The oniy 
way in which Walker could become the prin- 
cipal debtor of May, and Shepherd the sure- 
ty, was by the mutual agreement of all three. 
There is no proof of any such agreement. It 
follows that, as the relation of principal and 
surety did not exist between Walker and Shep- 
herd, the latter was not discharged from his liabil- 
ity to May by the contract of May with Walker to 
extend the time for the payment of the money due 
on Shepherd’s note. But, even if it had been 
shown that Shepherd had become the surety of 
Walker, it was incumbent on the former to show 
as a part of his defense that the indulgence given 
by May to Walker was without his assent. Sprigg 
v. Bank of Mount Pleasant, 14 Pet. 201; Bangs v. 
Strong, 7 Hill, 250; s. c.,42 Amer. Dee. 64; Cox v. 
Mobile ete. R. Co., 37 Ala. 323. There was no 
proof of want of assent. The defense therefore 
failed.”] Ibid. 


8. NEGLIGENCE. [Respondeat Superior — Partner- 
ship.|—One Partner Liable for Negligence of Co- 
Partner.—1. Partners are individually responsible 
for the negligence of the servants and agents of the 
partnership, and when one of the partners does an 
act in the course of the partnership business, he is 
considered in this respect as the agent of the part- 
nership, and the other partners are liable, even if 





they did not assent to the act. 2. All torts are 
joint and several, and where one partner commits 
a tort in the prosecution of the partnership busi- 
ness, the injured party may, at his election, sue all 
the partners, or any one or more of them. 3. Ev- 
idence should never be rejected on the ground of 
variance unless it has misled the adverse party in 
making his defense. So when the complaint al- 
leged that the plaintiff had been injured by the 
negligence of the defendant’s agent, and the evi- 
dence was that it was by the negligence of his 
partner, the variance was immaterial. Mode v. 
Penland, 8. C. North Car., Oct. Term, 1885 (to ap- 
pear in 93 N. C. Rep.). 


. PUBLIC LANDs. [Occupancy.]—Gives no Vested 
Right as Against United States.—Mere occupancy 
of the public lands and making improvements 
thereon give no vested right therein as against the 
United States orany purchaser from them. Sparks 
v. Pierce, Sup. Ct. U. S., Nov. 16, 1885; affirming 
S. C., sub nom. Pierce v. Sparks, 22 N. W. Repr. 
491. 


10. ———. Relief in Equity against a Patent.— 
To entitle a party to relief in equity against a 
patent of the government he must show a better 
right to the land than the patentee, such in law as 
should have been respected by the officers of the 
land department, and being respected would have 
given him the patent. It is not sufficient to show 
that the patentee ought not to have received the 
patent. Ibid. 





at: (Mineral |Lands.] When Occupier no 
Right to Compensation for Improvements.—A 
person who makes improvements upon publicland, 
knowing that he has no title, and that the land is 
open to exploration and sale for its minerals, and 
makes no effort to secure the title to it as such un- 
der the laws of Congress, or a right of possession 
under the local customs and rules of miners, has 
no claim to compensation for his improvements as 
an adverse holder in good faith when such sale is 
made to another, and the title is passed to him by 
a patent of the United States.—Jbid. 


12. RAILROAD LAND GRantTs. [Cairo & Fulton 


Railroad of Missouri.) Legislative Forfeiture of 


Land Grant.—The act of Congress of July 28, 
1866, was not such a legislative declaration by con- 
gress of forfeiture of the grant of 1853 to the States 
of Arkansas and Missouri, to aid in building a rail- 
road from a point on the Mississippi, opposite the 
mouth of the Ohio, by way of Little Rock, to the 
Texas boundary line near Fulton, as would divest 
the title of the State of Missouri to unearned lands, 
and defeat conveyances thereof by the Cairo & 
Fulton Railroad of Missouri before the passage of 
that act. [In the opinion of the court by Waite, 
C. J., itis said: “It has often been decided that 
lands granted by Congress to aid in the construc- 
tion of railroads do not revert after condition 
broken until a forfeiture has been asserted by the 
United States, either through judicial proceedings 
instituted under authority of law for that pur- 
pose, or through some legislative action legally 
equivalent toa judgment of office found at com- 
mon law. U.S. v. Repentigny,5 Wall. 267, 268; 
Schulenberg v. Harriman, 21 Wall. 68; Farnsworth 
v. Railroad Co., 92 U. 8. 66; MeMicken v. U. S., 97, 
U. S. 217, 218; Van Wyck v. Knevals, 106 U. S. 360; 
s. C. 1 Sup. Ct. Rep. 336. Legislation, to be suffi- 


cient, must manifest an intention by Congress to, 


reassert title and to resume possession. As it is to 
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take the place of a suit by the United States to en- 
force a forfeiture, and a judgment therein estab- 
lishing the right, it should be direct, positive, and 
free from all doubt or ambiguity.”] St. Louis 
&c. R. Co. v. McGee, Sup. Ct. U. 8., Nov. 23, 1885; 
6 Sup. Ct. Repr. 123. ‘ 


13. REPLEVIN. [Tenants in Common.J]—One Ten- 
ant in Common can Maintain Replevin against his 
Co- Tenant .—A tenant in common cannot maintain 
replevin against a co-tenant, because they have 
each and equally a right of possession; and that 
rule is recognized in Pennsylvania. [In tho opin- 
ion of the court by Blatchford, J., it is said: ‘‘It is 
a well-settled principle that, to maintain an action 
of replevin, a person must-have, not only some 
right of property, but the right of possession. 
Hence, a tenant in common cannot maintain re- 
plevin against a co-tenant, because they have each 
and equally a right of possession. This ruleis rec- 
ognized in Pennsylvania. In Wilson vy. Gray, 8 
Watts, 25, 35, it is said: ‘The defendant may plead 
property in the plaintiff and himself, and, if true, it 
mustnot only defeat the plaintiff in his writ,but en- 
title the defendant to a return of the property: 
because the latter, having had the possession of 
it, coupled with an interest, which makes his case 
the stronger, until improperly deprived thereof by 
the sheriff, under the plaintiff’s writ, which he had 
no right to use for such purpose, has a right to be 
placed in statu quo; that is, restored to the posses- 
sion of the property as the joint owner thereof.’ ’’] 
Bohlen v. Arthurs, Sup.{Ct. U. 8., Nov. 25, 1885; 6 
Sup. Ct. Repr. 114. 








CORRESPONDENCE. 


THE BAR ASSOCIATIONS AND THEIR ORGAN. 
To the Editor of the Central Law Journal: 

Referring to your issue of January 8th, p. 26, where 
you speak of being the ‘‘organ of all the Bar Associa- 
tions,” can you give me a list of all the State Bar As- 
sociations with the addresses of the secretaries respec- 
tively? FRANCIS RAWLE. 
(Member of Executive Committee of American Bar 

Association.) 

Philadelphia. 

[We could comply with this requestif the secretaries 
of the various State Bar Associations had made prompt 
reports to us of their last meetings, as in duty bound 
todo. Most of them held meetings either in December 
or January, and their reports have not yet arrived. 
We can, however, furnish the information required in 
a few cases. The Secretary of the Bar Association of 
Missouri, is John Montgomery, Jr., Sedalia; of Kan- 
sas, John W. Day, Topeka; of Illinois, F. H.. Jones, 
Springfield. The secretaries of other bar associations 
are hereby notified to send in their reports to this office 
at once, so that Mr. Rawle can get the desired infor- 
mation through the proper channel.—Eb. CENT. L. J.] 





THOMAS A. HENDRICKS AS A LAWYER. 
To the Editor of the Central Law Journal: 

I want to commend the recent article on Thos. A. 
Hendricks as a lawyer, in your issue of January Ist. 
It would suit me better to have more of such articles. 
I would suggest that you get some member of the Chi- 
cago bar to write a similar article on Emory Storrs. 

David City, Neb. J. W. McLoup. 

[We should be glad to print a sketch of that unique 





character, written by a competent hand—by James L. 
High, or Judge Elliott Anthony, for instance.—Epb. 
CENT. L. J.) 


THE DELUSION OF AN ARKANSAS JUSTICE. 


To the Editor of the Central Law Journal: 

The delusion under which Chas. D. Smith labors in 
22 Cent. L. J. 43, prevailed, many years ago, in a river 
town in Arkansas. A too conscientious justice of the 
peace held that he had no jurisdiction of a garnish- 
ment unless the constable returned the writ of attach- 
ment levied on visible property of the defendant. The 
constable, who did a general collecting business, was 
not beaten so easily. Some years before, an old steam- 
boat had been wrecked at the wharf—the wreckers 
leaving the boiler as worthless. The constable, when 
he could find nothing else, returned the writ of attach- 
ment levied on one steamboat boiler as the property of 
the defendant. Thereupon the justice of the peace 
would give judgment against the defendant and con- 
demn the debt garnished in satisfaction. The old 
boiler did duty in that line for many years, till an over- 
flow left it covered with sand; when, being no longer 
Visible, it could not support his jurisdiction. F. D. 

Newport, Ark. 








QUERIES AND ANSWERS.* 


[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 

Query No. 15.—LIEN OF MORTGAGE UPON PRO- 
CEEDS OF HOMESTEAD.—A. and B. are judgment 
creditors of C. C.’s entire property consists of a 
homestead set apart and recorded under the provisions 
of the Louisiana Constitution of 1879, and legislation 
thereunder. Upon an obligation, contracted by C. 
after recording his homestead, A. obtains his judg- 
ment and has it recorded in the mortgage office of the 
parish where C.’s homestead is situated. Subsequent- 
ly, upon an obligation contracted by C. before record- 
ing his homestead, B. obtains his judgment and has it 
recorded in the same mortgage office. The recorda- 
tion of C.’s homestead is a bar to the execution of A.’s 
judgment; but not to B.’s. Therefore B. seizes the 
homestead and has it sold. Can A. legally claim the 
proceeds by virtue of his prior judicial mortgage? 

W.U.&; 





QUERIES ANSWERED. 

Query No. 3. [22 Cent. L. J.]J—Is a County Poor- 
HOUSE SUBJECT TO EXECUTION?——A. sues the county 
of B. in the common pleas court, obtains judgment by 
default, issues execution, and the sheriff levies on and 
sells the farm owned and held by the county for the 
purpose of maintaining the poor. Is such property 
(which is held in trust for the public) leviable ina 
judgment against the county? Isn’t such sale void? 


Answer.—Unless the Constitution or statute of the 
State makes the property subject to execution, the 
levy and sale were void. Itis doubtful whether an 
act of the legislature could subject such property to 
seizure. It is nota matter of exemption but of the 
inviolability of a trust. In State v. Tiedman, 69 Mo. 
306, it was held that a public school house could not 
be sold under an execution; and in Ransom v. Boal, 
29 Lowa 68, the same doctrine was applied to the land 
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of a municipal corporation, ‘the court "saying that 
‘property held in trust for the public cannot be sold 
on execution any more than other property held in 
trust can be sold forthe debts of the trustee.” etc. 
See also City of Alton v. Illinois Trust Co., 12 Ill. 38, 
In Warren v. Mayor of Lyons, 23 Iowa 351, it was de- 
clared that the legislature cannot authorize the appro- 
priation of property held in trust for the public to any 
other purposes. The general doctrine is stated in 
Dillon on Municipal Corporation, 3rd edition, §577, and 
a large number of cases are cited ina note. The doc- 
trine is well established and the courts would give it 
its broadest application in the case of a poor house. 
Chattanooga, Tenn. H. M. WILTSE. 





Query No 43.—[21 Cent. L. J., 539.] A purposely 
and maliciously attempts to kill B. by shooting him 
with a pistol but misses his mark and kills C., an inno- 
cent party against whom A. has no malice. Are there 
any modern decisions that would reduce this case from 
murder to manslaughter? Or is it not a case of mur- 
der? 


Answer.—There are no modern decisions in which it 
has been held that the offense would be manslaughter. 
Rutherfords Institutes (Book 1, Chap. 18 § 11.) states 
the old common law principle, and modern writers 
have accepted this as settled. 1 Leach Crim. L., 4th Ed. 
148: 1 Bish. Crim. Law, 5th Ed., § 412; 2 Bish. Crim. 
Law, 741; 1 Bish. Crim. Law, § 255-257. This doc- 
trine is cited with approval by the Supreme Court of 
California in People v. Foren, 25 Cal. 365; People v. 
Doyell, 48 Cal. 94, and People v. Keifer, 65 Cal. 233. 

Croville, California. ‘ J. W. T. 





Query No. 11.—[22 Cent. L. J., 54.) Is a Puat- 
FORM SCALE A FIXTURE?—A. is the owner of forty 
acres of land used for farming and such stock raising 
as is generally incident to such a farm in Missouri. On 
said farm he places a platform scale, attached to the 
soil by making an excavation and setting posts in the 
ground, and thus setting the scales—not on a brick or 
stone foundation. A. then sells the farm to B. by 
warranty deed. A. afterwards removes the scales, 
claiming them as personal property. Did the scales 
constitute a part of the realty and pass to B., the gran- 
tee, or were they personal property? Cite authorities. 

CONSULTUS. 


Answer.—Platform scales,“‘attached to the ground by 
making an excavation and setting posts in the ground, 
and thus setting the scales,” are to be regarded as fix- 
tures. Being setin this manner they are intended 
for permanent use, and as between vendor and vendee 
will go with the realty. Arnold v. Crowder, 81 Ill. 56. 

Chicago, Ill. A. L. F. 








JETSAM AND FLOTSAM. 





HaD HIMSELF FOR HIS ATTORNEY.—[ Editor Jet- 
sam and Flotsam:|—This specimen, don’t you think, 
verifies the legal maxim that “‘the man who acts as his 
own attorney is quite sure to find that he has a fool 
for aclient?” If not too much against the peace and 
dignity of your jetsam and flotsam column, it may be 
worthy a corner there. E. B. BAUDER. 

Cleveland, O. 

“T Thomas Bailey sould Joseph Tailor house and lot 
at the 24 may and the said Joseph Tailor cannot pay 
the noat at the 24 of november and the said Joseph 
Tailor want to compromise about the said premises 
and I Thomas Bailey do not want to file a bill of fore- 





closure against the said Joseph Tailor I the said Thom- 
as Bailey agreed to pay the said Joseph Tailor the sum 
of 25 dollars down and 50 dollars whithin 12 monts 
time from november the 24 and I the said Thomas 
Bailey ave possession of the said house and lot until it 
is gould and i said Thomas Bailey live in it rent free 
and the said Thomas Bailey have to act as agent for 
the said Joseph Tailor and sell the house and lot 
and to sell the house and lot whithin 12 monts and 
when I Thomas Bailey sell the house and lot I Thomas 
Bailey give Joseph Tailor the sum of 50 dollars and I 
Thomas Bailey tak the rest of the money and it is at 
an end we ave both doon whith it.” 


COUNSEL APPRECIATED.—After the termination of a 
somewhat noted case in South Carolina, known as the 
McKeegan Will Case, each of the four leading counse 
received, at the hands of the cathedral parish and the 
executors under the will, a handsome sterling silver 
etruscan vase in recognition of his services. The gen- 
tlemen thus honored were Gen. W. G. DeSaussure, 
Col. Jno. F. Ficker, Ex-Gov. A. G. Magrath, and Gen. 
B. H. Rutledge. The following is the inscription on 
one of the vases: 

The Vestry 
of the 
Cathedral Parish, 
Charleston, 8. C., 
to 
Gen. W. G. DeSaussure, 
April 21, 1885. 





THE SAD FATE OF A POLICEMAN. 


An officer stood at the crossing one day, 
Who with answering questions was tired, 

When a beautiful maiden passing that way 
The road to the “‘depo” inquired. 


The weary policeman directed her straight 
To the street through which she should go, 

When an elderly lady, who seemed to be late 
For the train, wished to find che “‘depoe.” 


Then the man with his arms full of crockery ware— 
Cups, saucers, pitcher, and teapot— 

Came up and inquired, with an anxious air, 
The most direct route to the ‘‘depot.” 


The officer gave the directions to these, 
Though he was annoyed, it was clear: 
Then a rustic approached him and said: “If 
please, 
Is it far to the ‘daypo’ from here?”’ 


you 


A man in pursuit of a runaway pair 
Came up with the speed of a hippo- 

Griff winging its flight through the ambient air, 
Inquiring the way to the ‘‘dippo.”’ 


The officer silently pointed the way; 
His mind was in sad tribulation, 

For then came an Englishman, asking: ‘I say, 
Can you tell me the way to the station?” 


The officer’s seen at the crossing no more, 
For something’s gone wrong in his brain, 

And his family has placed him, his mind to restore, 
In a home for the harmless insane. 


To visit him often his old comrades go, 
And he seems to find some consolation 
In asking them: “Say, is it depo, depoe, 
Dippo, daypo, depot, or station?” 
—New York Tribune. 











